smm] 

■m 


'^ 


■m 


> 


.^K)S•,w^^'f:•         .-A':''rAMro/;^> 


Digitized  by  the  Internet  Archive 

in  2008  with  funding  from 

IVIicrosoft  Corporation 


G     ^ 


AOSANCfl 


•7V.'-'tlVJl-3lVI 


MIBRAR' 


y 

http://www.archive.org/details/considerationson01dagg 


\ 


m-. 


2  V 


^.OFCALIFOr 

Wis 


^\\E■UNIVFR5'//v 


\2^ 


'J- 


'^aaAinnmv 


••^ 


^^^UIBKAHY(:/ 


,un'Wl>7f-t?V/. 


^S;OFCAllF0ff^ 


5  . 


"JVJI  I  1^    J> 


><.OFCAllFOff/^ 


lUJ/ VIKll    J\> 


T       Of 


\irttUNIVtW//j 


vvlOSANtnfj> 


-jV^lUBRAfrYOr  -^lUBBARYQr 


^i^iUDNVSOl^       %a3AINfl-3WV^        %(iiimi^^      ^^JnVDJO^ 


^tic  titiivrrnr.. 


inr  ttirrt  p. 


nt  riiirnrt. 


.  (xC.rAllcnD^. 


CONSIDERATIONS 


O  N 


CRIMINAL   LAW. 


VOL.     I. 


lU  iO 


CONSIDERATIONS 

O  N 

CRIMINAL   LAW. 

By   HENRY    D  A  G  G  E,   Efq; 

IN    THREE     VOLUME  S. 
V  O  L.     L 

Laws  juftly  made  for  the  Prefervation  of  the  Common-weal 
without  extreme  Puniftiment,  or  great  Penalty,  are  more 
often  obeyed  and  kept  than  Laws  and  Statutes  made  with 
great  and  extreme  Punirtiments.     i  Mar.  c.  i.  Preamble. 

Jujlutn  certe  eji  quod  collapfa  legis  aquitas  reftaureiur^  et 
ut  di'vime  imaginis  'vehiculum,  quod  /uperiores  pridem 
atates  ob  grauijjtma  crimina  nequaquam  tollerent^ 
h'vioribus  hodie  ex  ddiQis  non  perderetur, 

THE    SECOND    EDITION,    CORRECTED, 
AND    GREATLY    ENLARGED. 

L  ON  D  O  N: 

Printed  for  T.  Longman,  in  Paternoller-Row ;  and 

T.  Cadell,  in  the  Strand. 

MDCCLXXIV. 


C 


44  2-t 


PREFACE. 

'  I  ^  H  E  general  defign  of  this  Eflay 
-i-  having  recommended  it  to  the  at- 
tention of  the  Public  in  its  firft  Edition, 
I  have  been  encouraged  to  revife,  cor- 
red,  and  enlarge  it.  The  Fourth  Book, 
which  is  now  added,  contains  fome  re- 
flections on  our  Criminal  Laws,  v/ith  re- 
fped:  to  fubordinate  offences ;  and  here, 
as  well  as  in  the  former  part  of  the 
Effay,  our  Penal  Code  is  compared  with 
Laws  of  other  countries,  where  they  ap- 
pear to  have  taken  cognizance  of  the  of- 
fence under  confideration. — In  an  Ap- 
pendix at  the  beginning  of  the  Third 
Volume,  I  have  attempted  a  candid  ex- 
A  3  amination 
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amination  of  fome  of  the  principles  ad- 
vanced in  the  learned  and  ingenious 
Treatife,  intituled,  Confide  rat  ions  on  the 
Laiv  of  Forfeiture  for  High  Treafon, 
The  Notes  which  were  publifhed  in  the 
Firfl:  Edition,  together  with  feveral  ad- 
ditional Notes,  are  now,  for  the  conve- 
nience of  the  Reader,  printed  feparate 
from  the  Text ;  and  a  Summary  of  Con- 
tents is  added  at  the  End  of  the  Third 
Volume. 

With  a  view  of  engaging  others  of 
fuperior  talents  to  fix  their  attention  on 
this  interefling  fubjeft,  I  have  attempted, 
in  this  Effay,  to  make  fome  animadver- 
fions  on  that  important  branch  of  our 
Laws  which  relates  to  Crimes  and  Pu- 
nifliments.  In  treating  of  which,  I  have 
er.dcavoured  to  inveftigate  and  confider 
the  origin  and  progrefs  of  Society,  and 

Civil 
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Civil  Inftitutions ;  the  nature,  fource, 
and  degrees  of  Crimes  ;  and  the  quality, 
proportion,  and  different  ends  of  Pu- 
nifhments ;  and  have  ventured  to  make 
fome  refledions  upon  the  indifcriminate 
rigour  and  difproportion  in  our  Criminal 
Laws;  as  alfo  upon  fome  abufes  in 
point  of  practice. 

1  am  well  aware  of  the  obje(5llons 
which  may  be  made  as  to  the  danger 
and  difficulty  of  altering  eftablifhed 
Laws,  and  introducing  innovations  ;  but 
fuch  objections  would  operate  againft 
improvements  of  all  kinds ;  and  when 
we  confider  the  many  material  alterations 
which  have  been  made  in  our  Laws,  be- 
fore they  attained  their  prefent  ftate  of 
improvement,  it  is  not  unreafonable  to 
fuppofe,  that  a  careful  and  deliberate  re- 
vifal  of  our  Penal  Code  may  fuggeft 
A  4  many 
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many  eflential  amendments  and  improve- 
ments. 

That  a  revifal  and  reformation  of 
our  Criminal  Code  is  necefiary,  is  the 
opinion  of  many  writers ;  and,  among 
others,  of  the  Author  of  Principles  of 
Penal  LaiVy  whofe  propofal  for  that  pur- 
pofe  the  Reader  will  find  in  the  Intro- 
duaion  to  the  Firft  Edition  of  this  Effay ; 
which  is  reprinted,  in  this  Edition,  im- 
mediately after  the  Appendix. — The  pre- 
fent  period,  as  I  obferved  in  that  Intro- 
duction, feems,  from  many  concurring 
circumftances,  to  favour  this  undertak- 
ing. Moral  and  religious  principles  are 
daily  gaining  ground  among  us,  under 
the  patronage  and  protedion  of  our  gra- 
cious Sovereign.  The  prefent  age  is 
confpicuous  for  its  benevolence  and  mo- 
4  deration ; 
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deration;  the  prefent  parliament  too 
have,  in  feveral  inftances,  {hewn  their 
readinefs  to  adopt  fyftems  of  reforma- 
tion ;  and  the  Houfe  of  Commons  have 
already  pafled  fome  refolutions  for  revlfing 
our  Criminal  Laws,  with  a  view  of  mo- 
derating their  rigour,  and  proportion- 
ing the  Punifliment  to  the  Crime.  In 
the  further  proceeding  upon  thefe  refo- 
lutions, the  Author  prefumes  to  hope, 
that  the  obfervations  which  occur  in  this 
EiTay,  with  the  better  authorities  from 
the  different  writers  on  Jurifprudence, 
which  are  occafionally  referred  to  in  the 
courfe  of  it,  may  furnifh  fome  ufeful 
hints  and  reftedions  to  thofe,  whofe  more 
immediate  duty  it  is  to  frame  fuch  falu- 
tary  Laws  as  may  beft  tend  to  promote 
and  fecure  the  public  welfare. 
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IN  order  to  treat  of  any  fubjed  of 
fcience  with  method  and  perfplcuity, 
it  is  neceflary  to  define  the  meaning  of 
the  terms  ufed  in  that  fcience,  with  ac- 
curacy and  precifion :  it  will  be  proper, 
therefore,  before  the  Criminal  Law  is 
taken  under  confideration,  firft  to  afcer- 
tain  the  meaning  of  the  general  term 
Law. 

Vol.  I.  B  CHAP. 
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C  H  A  P.     I. 

Of  Law  in  general. 

IT  is  dliEcult  to  form  a  definition 
which  will  give  the  precife  meaning 
of  the  term  Law,  when  taken  in  its 
moft  extenfive  fenfe.  As  many  defini- 
tions which  have  been  given  of  it,  do 
not  Teem  to  be  fufEciently  jufl:  and  com- 
prehenfive  ;  I  fhall  therefore  venture  to 
propofe  one,  which,  when  duly  conli- 
dered,  will,  I  hope,  appear  to  be  full 
and  fatisfadory. 

The  obligation  we  are  under  to  fub- 
mit  to  the  rules  prefcribed  by  Law,  pre- 
fuppofes  a  lawful  power  in  fome  fupe- 
rior  to  punifh  our  omiflions  and  tranf- 
greffions :  Laiv,  therefore,  in  its  general 
fignification,  may  be  defined  as  follows : 

Laiv 
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Laiv  is  that  faculty  ivhereby  form 
laivful  fuperior  prefcribes  rules  of  aclion^ 
ivh'ich  tbofe  in  fubje5iion  are  obliged  to 
perform^  under  certain  penalties^  exprefs 
or  implied.  And  every  particular  rule 
of  adion,  prefcribed  by  fuch  power,  is 
a  Law ;  that  is,  the  Law  of  Nature,  the 
Law  of  God,  the  I  aw  of  Man,  &:c. 

Hooker,  in  B.  i.  parag.  16.  has  this 
beautiful  paflage,  "  Of  Law  no  lefs  can  be 
"  acknowledged,  than  that  her  feat  is  the 
**  bofom  of  God,  her  voice  the  harmony 
*'  of  the  World.  All  things  in  heaven 
*'  and  earth  do  her  homage ;  the  very 
"  leaft  as  feeling  her  care,  and  the 
**  greateft  as  not  exempted  from  her 
*'  power." 

It  follows  from  the  definition  of  Law, 

in  its  general  fignification,  above  pro- 

pofed,  that  its  eflential  conftituents  may 

B  2  be 
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be  reduced  to  the  two  following  heads  ; 
Firft  power  in  fome  lawful  fuperior  to 
prcfcribe  rules  :  and  fecondly,  obligation 
on  the  fubjeds  to  obferve  them.  I  fhall 
therefore,  in  order  to  the  further  illuf- 
tration  of  the  foregoing  definition,  en- 
deavour to  explain  what  is  meant  by 
laivfid  fuperior^  and  afterwards  to  exa- 
mine and  afcertain  the  nature  of  an  ob^ 
ligation. 


C  H  A  P.     IL 

Of  the  Supreme  Maglflrate. 

BY  the  words  latvful  fuperior,  ufed 
in  the  above  definition,  is  to  be 
underilood,  with  refped  to  human  laws, 
the  fupreme  magiftrate,  or  fovereign 
body-politic,  whether  fole  or  aggregate ; 
in  whom  the  power  of  legillation  is 
vefted  by  the  confent,   either  tacit   or 

exprefled, 
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exprefled,  perfonal  or  reprefentative, 
of  the  whole  community  :  For  pre- 
cepts enjoined  by  an  ufurper,  or  one 
not  having  lawful  authority,  are  not  to 
to  be  confidered  as  Laws  ;  and  are  no 
longer  binding,  than  while  the  opprefled 
are  compelled  by  external  force  to  obey 
them.  But  laws  imply  an  Internal  ob- 
ligation, as  well  as  external  coercion,  to 
inforce  obedience. 

Whatever  any  perfon,  in  his  own  pri- 
vate opinion,  may  think  of  the  expedi- 
ence of  any  particular  Law,  yet  if  it  be 
made  by  lawful  authority,  he  is  bound 
to  obferve  it ;  for  he  has  given  up  his 
right  of  judgment  to  the  legiflature ; 
and  confcience  didates  to  every  man, 
that  obedience  is  due  to  lawful  power. 

If  neverthelefs  arbitrary  inftltutlons 
are  made,  contrary  to  the  fundamental 

B  3  prin- 
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principles  of  the  conftitution — fuch  in- 
flitutions  may  be  confidered  as  a^s  of 
dijjblutiany  or  as  was  more  nicely  diflin- 
guifhed  at  the  time  of  the  Revolution, 
as  a^s  tending  to  dijfohtlon ;  that  is, 
they  are  fuch  cafes  as  the  Law  will  not 
fuppofe,  being  incapable  of  diftrufting 
thofe  whom  it  has  invefted  with  the  fu- 
preme  power. — And  fuch  cafes  are  out  of 
the  reach  of  the  Laws,  and  ftated  remedies, 
and  require  an  extraordinary  remedy. 

It  may  however  be  obje£led  that  the 
Sovereign,  or  fupreme  magiftrate,  is  not 
himfclf  bound  by  the  laws  of  the  land  : 
For  as  he  acknowledges  no  fuperior,  no 
one  can  command  him ;  fmce  fuch  a 
power  would  induce  the  abfurdity  of 
Imperium  in  Imperio, 

Upon  this  fubtlety  the  advocates  for 
tyranny  and  arbitrary  government  have 

ftrongly 


CRIMINAL    LAW.         7 

llrongly  infifted ;  and  from  hence  Hobbes, 
and  others,  have  concluded,  that  to  the 
fovereign  power  belongs  impunity. 

This  propofition,  however,  is  far  from 
being  true,  in  the  extent  which  the 
would  afcribe  to  it.  In  all  dates  what- 
ever, the  good  of  the  governed  is  they 
real,  or  pretended  objedl  of  government. 
Even  defpotifm,  which  fcarce  delerves  the 
name  of  government,  does  not  difavow 
this  principle ;  and  when  the  arbitrary 
Will  of  Eaftern  tyrants  is  ftretched  to  a 
degree  of  oppreffion  which  their  fubjeds 
can  no  longer  bear,  we  find  that,  flaves  as 
they  are,  they  have  the  fpirit  to  remove 
the  tyrant,  though  they  have  not  the 
fenfe  to  refcue  themfelves  from  tyranny. 

But  in  ftates  which  are  ruled  by  Laws, 

this  principle  does,  or  ought  to  give  life 

to  every  fpring  of  government ;  and  the 

B  4  fu- 
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fupreme  maglftrate  is  bound  to  make 
thofe  laws  the  meafure  of  his  adminiftra- 
tion.  He  is  held  to  the  obfervance  of 
them  by  the  ftrideft  moral  obligation,  or 
in  other  words,  by  the  Law  of  Nature. 
And  more  firmly  to  bind  his  confcience 
to  the  due  difcharge  of  his  duty,  the  po- 
licy of  moll  flates  has  required  him  to 
make  a  folemn  promife  on  oath,  that  he 
will  govern  according  to  the  Laws  in 
being. 

It  Is  true  that,  in  one  fenfe,  impunity 
belongs  to  the  fovereign  power ;  that  is, 
there  is  no  legal  jurifdidion  to  which  the 
fovereign  is  amenable  to  anfwer  for  any 
infradion  of  the  laws.  To  fuppofe  fuch 
a  jurifdidion,  is  to  conceive  a  power 
above  the  fovereign  power ;  which  is  to 
imagine  an  abfurdity.  Befides,  as  there 
is  no  dated  penalty  for  breaches  of  fove- 
reign duty,  they  niuft  be  punifhed  by  a 

law 
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law  ex  pojl  faHo^  which  w^ould  be  againft 
reafon  and  juftice;  and  would  place  the 
fupreme  magiftrate  in  a  wcrle  condition 
than  that  of  his  meanefl  fubjed. 

It  muft  therefore  be  confefl:,  that  the 
fovereign  power  is  not  liable  to  punifli- 
ment  eo  nomine :  and  every  violence  of- 
fered to  the  fupreme  magiftrate,  by  in- 
dividuals, in  order  to  avenge  his  violation 
of  the  laws,  is  not  a  punifhment,  but  art 
ad  of  hoftility. 

Neverthelefs,  though  the  fovereign 
power  is  not  liable  to  punifhment  eo  nO" 
fnine,  yet  nothing  can  be  inferred  from 
hence,  to  fupport  the  principles  of  non- 
refiftance,  or  to  prove  that  the  fupreme 
magiftrate  may  ad  arbitrarily,  and  make 
free  with  the  lives,  liberties,  or  proper- 
ties of  the  fubjed.  To  form  fuch  an 
inference,  w^ould  be  to  take  the  word 
1  Impunity 
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Impunity  in  fo  unlimited  a  fenfe,  as 
would  in  fad  be  deflrudive  of  the  very 
end  of  fociety. 

But  it  is  not  for  an  ignorant  and  fac- 
tious multitude,  mifguided  perhaps  by  a 
few  needy  and  interefled  leaders,  to  de- 
termine what  is,  or  is  not,  a  violation  of 
the  laws,  in  either  prince  or  people. 

The  common  and  ftatute  law  can  only 
determine  in  cafes  where  fubjeds  refift 
the  fupreme  magiftrate ;  and  the  united 
voice  of  the  whole  people  can  only  de- 
cide upon  the  crifis  when  refiftance  may 
be  juftifiable. 

The  revolution  was  founded  upon  the 
principle,  that  protcdion  and  fubjedion 
are  reciprocal.  The  fupreme  magiftrate 
having,  in  the  unanimous  opinion  of  the 
whole  nation,  withdrawn  his  protedion, 

and 
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and  violated  his  truft  ;  the  people  had  a 
right  to,  and  did  adually  refume  the  fo- 
vereignty,  and  conferred  it  on  another ; 
under  fuch  regulations  and  reflridions, 
as  appeared  to  be  moft  conducive  to  their 
welfare  and  fecurity. 


CHAP.     III. 

Of  Obligations. 

AN  obligation  is  a  moral  quality,  by 
w^hich  we  are  bound  to  do  or  fuf- 
fer  fomething ;  and  by  the  fubtlety  of 
philofophers  and  lav^ryers,  it  has  been 
refoived  into  various  fpecies.  Some 
have  divided  obligations  into  natural  or 
innate^  and  cont  railed  or  covenanted  \ 
into  internal  and  external^  perfect  and 
imperfect. 

Innate 
3 
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Linate  obligations  are  defined  to  be, 
thofe  of  which  the  reafon  is  derived  im- 
mediately from  the  nature  and  eflence 
of  man ;  fuch  as  the  obligations  men  are 

under  to   preferve   their  exiftence. 

Contracled  obligations  are  defined  to  be, 
thofe  which  are  not  derived  from  na- 
ture or  from  any  natural  obligation ;  but 
which  exift  in  confequence  of  fome  par- 
ticular a£l.  Such  is  the  obligation  to 
educate  children,  which  pre-fuppofes  the 
ad  of  generation. 

An  intenial  obligation  is  defined  to 
be,  that  which  is  didlated  by  confcience : 
An  external  one,  that  which  is  founded 
on  fome  right  eftablifhed  in  fociety. 

An  imperfect  obligation  is  faid  to  be, 
that  which  is  derived  from  thofe  reel* 
procal  duties,  by  which  men  are  bound 
to  relieve  each  other's  wants :   A  perfect 

obligation 
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.> 


obligation  is  faid  to  arife  from  feme  ac- 
tual promife  or  contradl,  by  which  one 
perfon  binds  himfelf  to  another,  and 
gives  that  other  a  right  of  compelling 
him  to  fulfil  his  engagement. 

But,  in  truth,  the  two  laft  divifions 
may  be  refolved  into  the  firft  ;  for  inter- 
nal  and  external^  perfect  and  imperfect, 
are  but  different  words  to  exprefs  the 
l^illindtion  between  innate  and  contra5ied. 

The  fame  may  be  faid  with  refped  to 
other  diftinflions  which  have  been  made, 
fuch  as  univerfal  and  fmgidar^  ahfolute 
and  conditional  natural  and  clviU  moral 
and  political  &c.  They  are  only  diffe- 
rent ways  of  denoting  one  and  the  fame 
difl:ind;ion ;  and  may  all  be  refolved  into 
innate  and  contratled. 

In  fa<St  however,  tliefe  nice  fubtleties 
Snd  refinements  are  more  curious  than 

ulcful ; 
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ufeful ;  nay,  they  are  rather  of  preju- 
dice in  the  inveftlgation  of  truth,  and 
contribute  more  to  create  perplexities, 
than  to  difentangle  them.  Even  the  di- 
vifion  into  innate  and  contraSled,  will 
perhaps,  on  clofer  examination,  appear 
to  be  a  diftindion  merely  nominal. 

We  can  eafily  conceive,  that  there  are 
particular  obligations  which  are  not  born 
with  us  ;  becaufe  the  circumftances  un- 
der which  alone  they  can  be  fulfilled,  do 
not  exift  at  the  time  of  our  birth.  Thus, 
as  no  human  being  is  born  a  father, 
confequently  the  paternal  duties  cannot 
immediately  take  place:  but  to  argue 
from  thence  that  they  are  not  natural, 
or  of  the  effence  of  human  nature,  is  a 
fophiftical  abftradion.  As  well  might  we 
fay,  in  oppofition  to  thefe  philofophers, 
that  the  obligation  men  are  under  to 
preferve  their  exigence  is  not  natural,  or 

innate ; 
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innate ;  becaufe  no  human  being  is  born 
a  man,  or  has,  at  the  time  of  his  birth, 
an  immediate  capacity  of  procuring  or 
feleding  food  for  his  fuftenance. 

There  is,  in  truth,  flridly  fpeaking, 
no  fuch  thing  as  an  innate  obligation. 
We  are  indeed  born  with  a  faculty  of 
difcerning  our  duty,  under  the  feveral 
circumftances  and  relations  in  which 
choice  or  accident  may  place  us ;  and 
whenever  thofe  particular  circumftances 
and  relations  exift,  whether  they  proceed 
from  any  adt,  promife,  or  contradt  rela- 
tive to  others,  or  arife  from  the  particular 
frame  or  conftitution  of  human  nature, 
refpedting  ourfelves  only,  the  obligation 
they  bring  with  them  is  equally  natural. 

When  a  human  being,  for  inftance, 
has  attained  a  degree  of  knowledge  fuf- 
ficieni  to  difcover  by  what  means  his  ex- 

iitence 
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iftence  is  to  be  preferved,  he  is  under  an 
obligation  of  employing  thofe  means  for 
the  purpofe  of  felf-prefervation.  In  like 
manner,  when  his  faculties  are  fo  far 
matured,  that  he  is  able  to  difcern  the 
relative  duties  of  a  child,  a  friend,  &c. 
he  is  under  an  obiigation  of  purfuing 
the  means  conducive  to  the  difcharge  of 
thofe  duties. 

The  obligation,  in  thefe  cafes,  is  equally 
natural.  All  the  difference  feems  to  be, 
that  the  fenfe  of  the  obligations  we  lie 
under,  with  rcfpedt  to  ourfelves,  is  ante- 
cedent to  that  by  which  we  difcover  our 
obligations  with  regard  to  others. 

The  fame  reafoning  may  be  applied 
to  the  other  difi:in(£tions  ;  for  internal 
and  external,  moral  and  political,  perfect 
and  imperfect  obllgationsi  are  all  equally 
natural. 

It 
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It  is  as  confentaneous  to  reafon,  and 
as  effential  to  human  nature,  confequent- 
ly  as  natural,  to  difcharge  what  is  called 
an  external,  political,  or  perfect  obliga- 
tion, as  to  fulfil  an  internal,  moral,  or 
imperfect  one.  They  who  tell  us,  that, 
by  the  latter,  we  bind  ourfelves  by  our 
own  adt,  and  give  others  a  right  of  com- 
pelling us  to  fulfil  our  engagements, 
feem  to  lofe  fight  of  the  true  nature  of 
an  obligation. 

There  is  a  material  difference  between 
obligation  and  compulfion.  When  any 
one  is  fubje6t  to  an  external,  political, 
or  perfect  obligation,  he  is  bound  to  ful- 
fil it ;  not  becaufe  he  has  given  another 
a  right  to  compel  him  to  the  perform- 
ance of  it,  but  becaufe  reafon  or  con- 
fcience  tells  him  that  it  is  his  duty  to 
difcharge  the  engagements  he  has  en- 
tered into,  unlefs  they  are  of  a  nature 

Vol.  I,  Q  repug- 
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repugnant  to  fome  primitive  or  morp 
powerful  obligations.  If  a  man,  for 
inflance,  fhould  rafhly  covenant  to  do 
an  adt,  the  doing  of  which  muft  inevi- 
tably draw  ruin  upon  himfelf,  or  upon 
fome  third  perfon,  he  is  not  bound  to 
fulfil  it ;  becaufe  it  is  contrary  to  the 
lirfl:  and  efl'endal  duties  of  human  na- 
ture. 

It   is  reafon  or   confcience  therefore 
which  is  the  only  criterion  that  deter- 
mines our  obligations.    If  we  argue  that 
external  force  has  any  influence  in  the 
determination,  then  we  make  t-he  nature 
of  an  obligation  to  depend  on  phyfical 
inftead  of  moral  caufes  :    but  wherever 
compuUion    begins,     obligation    ceafcs ; 
and  thus  all  the  nice  diftindtions  above 
alluded  to  will  appear  to  be  vain  and 
nugatory.     In  fhort,  the  more  we  fubti- 
lize  and  deviate  from  reafon  and  plain 

fenfe^ 
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fenfe,  the  more  uncertain  we  render  the 
duties  of  human  nature,  and  by  that 
means  weaken  the  obligations  of  moral 
virtue,  which  is  the  furefi;  foundation  of 
our  obedience  to  human  laws. 

A  proper  application  of  thefe  prin- 
ciples will  tend  to  expofe  that  falfe  logic 
which  has  in  a  great  meafure  made  the 
obfervance  of  law  an  obligation  diftincft 
fro^i,  and  independent  of,  morality. 

But  as  all  human  laws  are,  or  ought 
to  be,  founded  on  the  Laiv  of  Nature^ 
it  will  be  neceflary  to  enter  into  a  parti- 
cular confideration  of  that  law.  Previ- 
ous to  this  examination,  however,  it  will 
be  proper  to  fay  fomething  of  a  State  of 
Nature ;  which  will  be  better  under  flood 
if  we  firft  enquire  into  the  Orig'm  of 
Man, 

C  2  CHAP. 
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CHAP.     IV. 

Of  the  Origin  of  Man, 

IN  treating  of  the  origin  of  man,  the 
conjedures  and  defcrlptions  of  fome 
of  the  pagan  writers,  and  the  moderns 
who  have  followed  them,  are  to  be 
wholly  rejected.  It  is  not  reafonable  to 
fuppofe,  that  the  human  race  fprung  out 
of  the  ground  like  reptiles,  and  peopled 
the  earth  at  once,  or  that  they  were  en- 
gendered, according  to  the  fabulous  ac- 
count of  the  poet,  from  the  dragon's 
teeth  fown  by  Cadmus. 

Neither  are  we  to  imagine,  that  the 

condition  of  the  lirfl:  of  our  kind  was  fo 

wretched  and  fo  miferable  as  it  is  defcrib- 

ed  by  Lucretius^  Horace^  and  Virgil \  and 

a  by 
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by  the  ancient  hiftorians  and  philofo- 
phers. 

It  would  be  fufficlent  to  oppofe  one 
extravagant  hypothefis  by  another  ;  and 
we  might  as  well  infift  on  the  reality  of 
Ovid's  Golden  Age,  and  of  the  beauti- 
ful pidure  of  the  Firft  State,  drawn  by 
Plato. 

But  truth  Is  feldom  to  be  found  in 
extremes.  It  is  as  unreafonable  to  fup- 
pofe,  that  human  nature  ever  approach- 
ed the  degree  of  perfedion  to  which  it 
is  raifed  by  the  latter  hypothefis,  as  to 
conclude,  that  it  was  ever  funk  into  fuch 
a  ftate  of  brutality  as  it  is  degraded  to 
by  the  former.  Had  the  condition  of 
mankind  ever  been  fo  deplorable,  had 
they  ever  been  as  Horace  reprefents 
them,  mutiim  6'  turpe  peais^  they  mufl 
have  remained  fo  ftill.  They  muft  have 
C  S  been 
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been  from  the  firft  endued  with  reafon, 
and  a  faculty  or  capacity  of  progreffive 
improvement,  which  diftinguifhed  them 
from  the  brute  creation ;  and  gave 
them  pre-eminence  over  all  fublunary 
beings. 

We  are  warranted  by  divine  authority 
to  conclude,  that  at  the  beginning  one 
male  and  one  female  only  were  created  ; 
from  whom  the  human  race  derive  their 
exiftence.  This  facred  affurance  gives 
us  room  likewife  to  believe,  that  the  firft 
pair  came  from  the  hands  of  the  Great 
Creator  complete  and  adult;  that  is,  that 
from  the  firft  moment  of  their  exiftence, 
they  were  endued  with  all  the  powers 
of  body  and  faculties  of  mind,  which 
their  defcendants  are  not  capable  of  at- 
taining, but  by  a  tedious  progrefTion  of 
improvement. 

Did 
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Did  not  the  facred  writings  lead  us  to 
fuch  a  conclufion,  yet  the  light  of  rea-» 
fon  plainly  indicates,  that  our  firft  pa- 
rents muft  have  been  formed  with  cor- 
poreal and  intellediual  faculties,  in  a 
ftate  of  maturity. 

Had  they  been  caft  into  the  world  in 
the  helplefs  ftate  of  infancy,  they  would 
neither  have  had  ftrength  to  procure  ali- 
ment, nor  judgment  to  have  made  a 
proper  fele6tion  of  it. 

If  we  do  not  fuppofe  their  faculties  to 
have  been  mature,  from  the  moment  of 
their  Creation,  we  cannot,  on  natural 
principles,  account  for  their  preferva- 
tion.  Ignorant  of  the  nature  of  every 
thing  about  them,  they  would  have  been 
hourly  expofcd  to  various  dangers,  could 
not  be  fecure  of  their  exiftence  even 
for  a  moment,  and  muft  fhortly  have 
periftied. 

C  4  Were 
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Were  we  to  admit  the  Pagan  hypo- 
thefis,  and  fuppofe  the  earth  to  have 
been  peopled  at  once  with  numbers ; 
yet  they  muft  have  laboured  under  the 
fame  difadvantages  as  a  fingle  pair.  Ut- 
ter ftrangers  to  every  object  of  their 
view,  all  equally  unexperienced,  they 
could  afford  no  mutual  aid  or  affiftance 
to  each  other ;  and  the  human  race  muft 
have  been  prefently  extindt,  unlefs  we 
fuppofe  them  to  have  been  endued  with 
powers  equal  to  thofe  which  we  acquire 
by  experience  and  example :  and  when 
we  confider  the  regular  progreffion,  and 
the  chain  of  dependence  vifible  through- 
out the  works  of  nature,  it  is  not  pof- 
fible  for  us  to  imagine  that  numbers  were 
created  in  fuch  a  ftate  of  maturity;  all  ftran- 
gers  to,  and  independent  of  each  other. 

But  the  facred  authority  having  ren- 
dered vain  all  conjedures  of  this  kind, 

we 
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we  are  juftified  in  concluding,  that  man- 
kind owes  its  origin  to  the  jun£tion  of 
one  male  and  one  female ;  and  this  being 
eftabliflied,  we  fliall  proceed  with  more 
eafe  and  certainty  in  our  enquiry  con- 
cerning a  State  of  Nature* 

CHAP.      V. 

Of  a  State  of  Nature. 

IT  being  admitted  that  one  pair  gave 
exiftence  to  the  human  fpecies,  it 
follows,  that  a  State  of  Nature,  fuch  as 
fome  philofophers  have  delcribed,  mull 
be  merely  hypothetical.  As  Piiffendorf 
very  juftly  obferves,  an  abfolute  State  of 
Nature  could  never  have  exifted ;  fuch  a 
ftate  could  be  only  relative;  that  is, 
while  fome  lived  together  in  a  focial  or 
civil  ftate  among  themfelves,  yet,  with 
refpe<^  to  others,  they  retained  their  na- 
tural 
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tural  liberty  ;  and  confequently  remained 
in  a  State  of  Nature. 

With  regard  to  our  firft  parents,  the 
Wife,  by  reafon  of  the  imbecillity  of  her 
fex,  was  in  fubjedion  to  her  hufband  ; 
and  the  children  were  neccflarily  under 
parental  authority.  Dominion  there- 
fore was  in  the  man  ;  who  was  the  com- 
mon head  or  fuperior.  Therefore,  the 
iirft  family  cannot,  properly  fpeaking, 
be  faid  to  have  lived  in  a  State  of  Na- 
ture, though  their  poflerity  were  necef- 
farily  reduced  to  fuch  a  flate. 

Wben  the  common  head  of  the  firfl: 
family  was  loft,  and  their  ifTue  feparated 
and  formed  diflind:  families,  then  the 
State  of  Nature  properly  began  ;  becaufe 
the  heads  of  each  family  were  indepen- 
dent of  each  other,  and  acknowledged 
no  common  fuperior. 

Now, 
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Now,  as  the  eftablifhment  of  a  com- 
mon fuperior,  or  in  other  words,  of  a 
fupreme  magiftrate,  muft  have  been  with 
an  intent  to  remedy  the  evils  refulting 
from  fuch  an  independent  ftate,  it  will 
be  no  improper  digreflion  briefly  to  con- 
fider  a  queilion  which  has  been  much 
debated  among  philofophers ;  that  is, 
whether  fuch  a  ftate  of  nature  is  a  ftate 
of  war  or  peace  ;  for  we  can  never  have 
a  juft  idea  of  the  propriety  of  civil  laws, 
without  a  previous  examination  of  that 
ftate  which  they  were  inftituted  to  im- 
prove. 

It  is  well  known  that  the  famous 
philofopher  of  Malmjhury^  has  concluded 
the  State  of  Nature  to  be  a  ftate  of  war. 
This  conclufion  has  been  contraverted 
by  many,  but  with  the  greateft  precifion 
by  Tiiffendorf.  He  obferves,  that  Hohhes 
argues  ex  hypothefi^  fuppofing  all  men  to 
3  have 
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have  exifted  together  at  one  and  the 
fame  time  in  a  State  of  Nature :  which 
fuppofition  cannot  be  admitted,  unlefs 
we  allow  the  earth  to  have  been  flocked 
at  once  with  a  multitude.  An  hypo- 
thefis  which  has  been  already  ob- 
ferved  upon. 

Puffendorf  z.^^%  further,  that  they  arc 
rather  to  be  fuppofed  to  have  originally 
had  amicable  than  hoftile  difpofitions 
towards  each  other.  He  argues  more- 
over, that  the  caufes  affigned  by  Hohhes^ 
which  render  men  ofFenfive  to  each 
other,  fuch  as  pride  and  vanity,  which 
provoke  to  contempt  and  hatred,  are 
of  a  particular  nature ;  confequently  not 
of  fufficient  influence  to  make  all  man- 
kind hoftile  to  each  other,  but  only  to 
fet  individuals  at  variance :  and,  upon 
the  whole,  he  concludes,  that  man's  na- 
tural ftate  is  that  of  peace. 

In 
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In  this  opinion  he  feems  to  be  coun- 
tenanced by  Grotms,  who  wrote  before 
him ;  and  who  obferves,  that  men  may 
live  pacifically  in  a  State  of  Nature,  pro- 
vided they  exift  in  a  degree  of  extreme 
fimplicity  ;  or  dwell  together  in  mutual 
bonds  of  diftinguifhed  charity.    The  firft 
kind  of  communion,  he  obferves,  is  con- 
fpicuous    in   fome   parts   of   America ; 
where  they  lived,  for  ages  together,  in 
a  State  of  Nature  without  any  inconve- 
nience :  and  the  primitive  Chriftians,  he 
tells  us,  with  fome  few  who  lead  a  mo- 
naftick  life,  are  remarkable  inftances  of 
the  latter. 

The  celebrated  Montefqiiieic  has  like- 
wife  exprefsly  oppofed  the  opinion  of 
Hobbes  ;  he  argues  that  man,  in  a  State 
of  Nature,  would  firft  of  all  think  of  the 
prefervation  of  his  exiftence;  that  he 
would  immediately  be  fenfible   of  his 

weak 
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weak  condition,  and  that  his  Timidity 
would  be  exceffive  :  and  in  fupport  of 
thefe  refledions,  he  cites  the  example  of 
the  favage  youth  who  was  taken  in  the 
woods  of  Hanover. 

But  we  apprehend  that  this  fubjed  has 
not  been  confidered  by  the  above  writers 
with  fufficient  extent  and  precilion. 

With  refped  to  Montefquieiiy  it  may 
be  objedted,  that  his  reafoning  is  found- 
ed upon  the  fuppofition  of  fuch  an  abfo- 
lute  State  of  Nature,  as  cannot  be  al- 
lowed to  have  ever  exifted. 

Were  we  however  to  admit  fuch  a 
ftate,  yet  the  argument  will  be  found  to 
be  partial  and  inconclulive ;  for  the  na- 
ture of  mankind  is  not  to  be  deter- 
mined from  the  example  of  an  indivi- 
dual. 

The 
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The  difpofitions  of  men  are  as  various 
as  their  perfons ;  and  their  concjudl  will 
be  regulated  by  their  difpofitions.  The 
timid  will  fly  from  the  bold.  The  hold 
will  purfue  the  timid.  The  fierce  will 
be  in  a  ftate  of  enmity  with  each  other ; 
the  mild  will  aflbciate  in  friendly  con- 
cord. 

By  nature  men  have  neither  an  in- 
clination or  an  averflon  to  each  other 
merely  as  men.  Their  affection  or  dif- 
like  is  in  confequence  of  their  connec- 
tions, or  of  the  qualities  they  fuppofe  to 
cxift  in  each  other. 

With  regard  to  Grotins,  the  inftances 
he  produces  only  tend  to  fhew,  that 
where  the  grounds  of  diilention  are  few 
or  none,  men  may  live  pacifically  in  a 
State  of  Nature ;  but  as  the  caufes  of 
difunion  expand  and  increafe>  the  hollile 

difpo- 


32    CONSIDERATIONS  on 

difpofition  of  mankind  unfolds  itfelf  and 
augments. 

Though  we  Ihould  admit,  therefore, 
that  men  may  live  pacifically  in  fuch  a 
flate  of  uncommon  fimplicity,  as  reduces 
the  pofleffions  of  men  to  their  real  wants, 
and  limits  their  defires  to  that  ftandard ; 
yet  we  muft  not  from  thence  conclude, 
in  general,  that  a  State  of  Nature  is  a 
State  of  Peace. 

Befides,  fuch  a  fimple  and  innocent 
ftate,  is  in  truth  imaginary  j  and  even 
among  the  favage  Americans^  where  it  is 
fuppofed  chiefly  to  fubfift,  it  is  well 
known,  that  the  mereft  trifles  are  fuffi- 
cient  to  provoke  hofl:ilities. 

As  the  modes  of  refinement  take  place, 
occafions  of  difagreement  will  multiply 
in  proportion.     Men  of  felfifti  and  tur- 
bulent 
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bulent  difpofitions  will  be  prompted  by 
ambition  or  by  avarice,  or  both,  to  in- 
vade and  injure  others  of  mild  and  focial 
natures,  and  of  larger  pofleffions ;  and 
thus  a  ftate  of  hoftility  will  neceflarily 
commence. 

With  refped  to  religious  orders  of 
men,  they  cannot  properly  be  faid  to 
live  in  a  State  of  Nature  ;  neither  are 
thefe  communities  confiderable  enough 
to  illuftrate  this  queflion.  Add  to  this, 
that  GpQtms  has  not  given  any  precife 
definition  of  a  State  of  Nature  :  and  we 
may  even  venture  to  fay,  that  the  Ame" 
ricans,  of  whom  he  fpeaks,  do  not  exift 
in  fuch  a  Itate. 

As  to  the  arguments  of  Puffendorf,  it 
may  be  objeded,  that  in  determining 
whether  in  a  State  of  Nature  men  are 
moft  inclined  to  war  or  to  peace,    he 

Vol.  I,  D  confiders 
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confiders  only  the  general  nature  of 
mankind,  which  decides  little  with  re- 
fpecl  to  the  merits  of  the  queflion.  For, 
admitting  the  greater  part  of  mankind 
to  be  focial  and  pacific,  yet  it  will  not 
therefore  follow,  that  a  State  of  Nature 
is  not  rather  a  ftate  of  war  than  of 
peace.  The  felfifli  paffions  of  a  few- 
would  not,  it  is  true,  involve  the  whole 
fpecies,  finiul  acfemel^  in  a  ftate  of  war ; 
but  thefe  felfifh  affedions  will  operate  fo 
fatally,  that  all,  in  their  turns,  will  feel 
their  direful  efFeds  ;  and  the  moft  mild 
and  pacific  will,  'vic'iffim-,  be  involved  in 
hoftilities,  even  in  their  own  defence. 

That  the  feeds  of  contention  are  in- 
herent in  our  nature,  feems  undeniable  j 
confequently,  as  occafions  of  difagree* 
ment  increafe,  hoftilities  will  multiply. 
It  muft  be  confefied,  at  the  fame  time, 
that   pride,    envy,  and   other   offenfive 

qualities, 
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qualities,  are  of  a  particular  nature,  and 
are  not  fuch  as  provoke  the  generality  of 
mankind  to  ads  of  violence  ;  fince  there 
are  many  difpofitions  which  can  endure 
fuch  circum fiances  of  provocation,  with- 
out fufFering  their  paflions  to  be  inflamed 
to  any  dangerous  degree. 

But  Puffendorf  argues  farther,  that 
we  are  not  to  confider  the  natural  ftate 
of  a  man,  as  that  of  an  animal  fwayed 
by  the  fole  impulfe  of  fenfation  ;  but  as 
of  a  creature  endowed  with  reafon, 
■which  is  the  nobleft  part  of  his  compo- 
fition,  and  which  governs  all  his  facul- 
ties.  It  is  by  no  means  juft,  he  ob- 

ferves,  to  exclude  the  ufe  of  reafon  ;  but 
we  ought  rather  to  allow  its  joint  opera- 
tion with  the  other  faculties,  in  order  to 
difcover  with  precifion  the  natural  ftate 
of  man.  As  the  advantage  of  peace, 
fays  he,  to  which  reafon  perfuades  us, 
D  2  is 
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is  evident,  man  muft  naturally  be  of  a 
pacific  nature ;  efpeclally  when  he  finds, 
that  wherever  he  departs  from  reafon 
and  follows  his  paflions,  the  event  turns 
to  his  difadvautage.  From  w^hence,  he 
adds,  we  may  conclude,  that  the  natural 
ftate  of  man,  confidered  as  abftraded 
from  civil  fociety,  is  not  ivar  hut  peace ; 
which  dictates  to  every  one,  not  to  in- 
jure another  who  has  given  him  no  of- 
fence, but  to  permit  every  one  to  en- 
joy their  property,  to  obferve  mutual 
covenants,  and  willingly  to  advance  each 
other's  benefit,  which  they  are  under 
the  ftrideft  obligations  to  promote.  For 
fmce  the  natural  ftate  of  man  implies 
the  ufe  of  reafon,  we  cannot,  neither 
ought  we,  to  exclude  that  obligation 
which  reafon  enjoins  :  and  as  every  man 
may  perceive  from  his  own  experience, 
that  it  is  his  intereft  rather  to  be  be- 
nevolent than  adverfe  to  his  fellow- 
2  creatures, 
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creatures,  he  may  prefume,  from  the 
fimilitude  of  their  nature,  that  others 
entertain  the  fame  fentiments ;  therefore, 
he  concludes,  it  is  wrong,  in  defcribing 
fuch  a  ftate,  to  fuppofe  that  men  negled 
the  didates  of  reafon,  which  nature  has 
conftituted  the  fupreme  guide  over  their 
condud;  and  therefore,  that  is  impro- 
perly called  a  natural  ftate,  which  pro- 
duces the  neglect  or  abufe  of  that 
principle,  which  is  above  all  others  moft 
natural. 

But  the  truth  of  thefe  propofitions 
may  be  admitted  in  their  fuUeft  extent, 
and  yet  the  inference  will  be  inconclu- 
five  as  to  the  point  in  queftion.  What 
renders  it  thus  inconclufive,  is  the  am- 
biguous ufe  of  the  words  natiiralis  Jlatus^ 
or  natural  ftate.  If  by  the  natural  ftate 
of  man,  we  are  to  underftand  the  natural 
frame,  difpofition,  aptitude,  or  tendency 
D  3  of 
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of  mankind,  it  muft  be  allowed,  that 
men  in  general,  confidered  as  beings 
compounded  of  reafon  as  well  as  pafTion, 
will,  in  fuch  natural  ftate,  be  rather  in- 
clined to  peace  than  to  war  :  and  Hobbes 
himfelf  admits  as  much,  where  he  fays, 
that  "  Reafon,"  which  he  calls  the  Law 
of  Nature,  "  declares  unto  us  the  ways 
*'  of  peace,  where  the  fame  may  be  ob- 
"  tained ;  and  of  defence,  where  it  may 
not.' 


«c  --- »» 


But  if,  by  the  natural  ftate  of  man, 
we  underftand  that  ftate  in  which  men 
exift  while  they  retain  their  natural  li- 
berty, and  acknowledge  no  common  fu- 
perior ;  this  acceptation  of  the  words, 
which  is  the  only  jufi:  one  in  the 
prefent  difpute,  will  lead  us  to  a  dif- 
ferent conclufion ;  for  it  is  difficult  to 
conceive  how  fuch  a  ftate  can  be  a  ftate 
of  peace. 

Admit- 
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Admitting  men  in  general  to  be  paci- 
fically inclined,  yet  the  few  who,  ne- 
glecting the  guidance  of  reafon,  purfue 
the  impulfe  of  their  paffions,  would,  as 
has  been  obferved,  necefl'arily  involve  the 
reft  in  hoftilities  inc'i[]im  ;  for  reafon 
would  dictate  to  them  the  ways  of  de- 
fence; and  even  the  moft  rational  are 
not  always  under  the  guidance  of  that 
divine  principle. 

It  may  be  granted,  that  they  who  ne- 
gledt  the  guidance  of  reafon  may,  in  one 
fenfe,  be  faid  to  depart  from  their  natu- 
ral ftate ;  fmce  it  is  agreeable  to  the  na- 
ture of  man  to  be  governed  by  reafon. 
But  men,  confidered  as  retaining  their 
natural  liberty,  and  owning  no  common 
fuperior,  are  in  that  fenfe  to  be  deemed 
in  a  State  of  Nature. 

We  ought  therefore  to  guard  agalnfl 

the  inaccuracy  of  confounding  together 

D  4  thefe 
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thefe  diftind  meanings  ;  and  we  ought 
carefully  and  clearly  to  diftinguifh  when, 
by  a  natural  Jl ate,  we  mean  fuch  a  ftate 
as  is  moft  confentaneous  to  the  nature  of 
man  abftra£tedly ;  and  when  we  fpeak 
of  a  natural  ftate,  or  a  State  of  Nature, 
as  in  contradiftindlion  to  a  focial  or  civil 
ftate. 

Such  a  ftate,  if  taken  in  the  latter 
fenfe,  appears  to  be  rather  a  ftate  of  war 
than  of  peace,  and  though,  as  before  ob- 
ferved,  the  members  of  fuch  a  ftate  may 
not  continually,  or  ftmiil  ac  femeU  exer- 
cife  hoftilities,  yet  frequently,  and  'v'l^ 
cijfwi,  they  muft  be  at  enmity. 

The  feeds  of  contention  are  deeply 
rooted  in  thofe  depraved  minds  which 
are  governed  by  appetite  inftead  of  rea- 
fon  ;  and  their  depravity  will  create  fub* 
]^(X^  of  contcntioDj  which  muft  be  de- 
cided 
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cided  by  force,  where  there  is  no 
common  fuperior  to  determine  between 
the  contending  parties.  We  may  add, 
that  the  very  inftitution  of  civil  focieties, 
plainly  indicates  that  a  State  of  Nature 
is  not  a  ftate  of  peace. 

Puffendorfis  however  juflifiable  in  his 
objedions  againft  Hobbes\  whofe  hypo- 
thefis  is  erroneous,  and  of  dangerous 
tendency.  For  it  is  evident  that  Hobbes 
ufes  the  word  Nature  in  its  general 
fenfe,  as  expreflive  of  the  difpofition 
and  natural  frame  of  human  kind  ;  and 
from  this  erroneous  propofition,  that  a 
State  of  Nature  is  a  ftate  of  war,  he,  and 
others  who  have  followed  him,  contend, 
That  by  nature  men  have  a  right  to 
every  thing ; — that  they  may  do  every 
thing  which  feems  good  to  themfelves 
without  regard  to  others ;-— that  every 
one  is  to  be  confidered  as  aa  enemy,  who 

is 
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is  neither  a  fubjed  or  confederate  in  po-. 
litical  fociety  ;  with  fuch  like  deftruiStive 
principles. 

Happily,  however,  this  baneful  doc-» 
trine  carries  its  own  antidote  with  it,  by 
involving  its  author  in  endlefs  contra- 
didions  and  abfurdities.  For  if  ivar,  as 
Hobbes  defines  it,  is  the  dsfire  of  contend-^ 
ing  by  force  \  and  if  Nature-^  as  he  af- 
firms, declares  unto  us  the  ivays  of 
PEACE,  ivhere  the  fame  may  be  had^  and 
of  DEFENCE  where  it  may  nott  then 
Nature  wills  contrary  things,  and  his 
argument  is  refolved  into  an  abfurdity. 

Befides,  if  Nature  declares  the  ways 
of  peace,  where  the  fame  may  be  had, 
and  of  defence^  where  it  may  not ;  then 
Nature  never  declares  unto  us  the  ways 
of  offence^  and  confequently  a  fi:ate  of 
war  is  not  natural, 

5  Again, 
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Again,  If  Nature  declares  unto  us  the 
ways  of  peace,  then  it  muft  declare  unto 
us  the  ways  requifite  to  that  end ;  confe- 
quently  moderation,  juftice,  humanity, 
with  all  the  focial  and  pacific  virtues, 
are  natural;  and  rapine,  injuftice,  and 
hoftility,  are  unnatural. 

Thus  it  is  evident  from  the  very  ar- 
guments ufed  by  Hohbes  himfelf,  that, 
confidering  the  word  Nature  as  expref- 
five  of  the  difpofition,  natural  frame,  or 
tendency  of  human  I^ind,  the  natural 
Hate  of  man,  as  an  animal  compounded 
of  reafon  and  appetite,  is  not  a  flate  of 
war. 

But  as  the  moft  rational  do  not  always 
obey  the  dictates  of  reafon,  when  appe- 
tite prefents  fome  immediate  good,  and 
as  fuch  irregular  appetites  are  not 
checked  and  reftrained  by  force,  occa- 

fi  on  s 
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fions  of  hoftility  muft  be  frequent,  which 
are  beft  prevented  by  civil  inftitutions. 

The  mofl  perfed  civil  ftate,  however, 
may,  in  fome  degree,  be  deemed  a  ftate 
of  war;  as  there  will  be  frequent  con- 
tefts,  by  force,  among  individuals : — and 
as  a  State  of  Nature  is  not  a  ftate  of  war, 
omnium  in  omnes^  neither  is  a  ftate  of 
civil  fociety  a  ftate  of  peace,  omnium  in 
omnes.  All  that  we  can  conclude  is,  that 
the  hoftile  ftate  is  moft  prevalent  in  a 
State  of  Nature,  and  the  pacific  one  in 
civil  fociety, 

We  find  that  Nations  who,  with  refpe^t 
to  each  other,  may  be  faid  to  exift  in  a 
State  of  Nature,  as  they  acknowledge  no 
common  fuperior,  live  in  a  ftate  of  war  ; 
that  is,  though  they  are  not  continually, 
or  fimiil  acfejneU  in  a  ftate  of  hoftility,  yet 
frequently,  and  vicijjimy  they  are  at  war. 

There- 
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Therefore,  though  we  allow  the  na- 
ture of  mankind  in  general  to  be  pacific, 
yet  a  State  of  Nature  feems  to  be  rather 
a  ftate  of  war  than  peace.  For  wherever 
there  Is  no  common  tribunal  to  which 
the  contending  parties  may  appeal  and 
fubmit  their  differences,  there  the  deci- 
iion  mull  be  by  force ;  and  fuch  a  ftate 
may  be  more  properly  termed  a  ftate  of 
war,  in  which  every  one  retains  his  pri- 
vate right  of  redrefs  and  revenge. 

A  State  of  Nature  therefore  may  be  re- 
garded in  two  lights  ;  either,  firft,  as  that 
ftate  which  is  moft  confentaneous  to  the 
nature  of  man,  confidered  as  an  animal 
compounded  of  reafon  and  paflion ;  or, 
fecondly,  as  a  ftate  contradiftinguifhed 
from  the  focial  or  civil  ftate.  Confining 
it  however  to  the  latter  acceptation,  it 
remains  to  enquire  into  the  Law  of  ftich 
a  ftate  j  that  is,  the  Lavj  of  Nature. 

CHAP. 
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CHAP.     VI. 

Of  the  Law  of  Nature. 

LA  \V,  in  the  genus,  having  been  de- 
fined to  be  "  that  faculty  whereby 
*'  fome  lawful  fuperior  prefcribes  rules 
*'  of  a£lion,  which  thofe  in  fubje<5i:ion 
"  to  him  are  obliged  to  obferve,  under 
"  certain  penalties,  exprefs  or  implied ;" 
—and  every  particular  rule  fo  prefcrib- 
ed,  being  a  law,  or  Law  in  the  fpecies, 
it  may  be  thought  that  the  Law  of  Na- 
ture is  not  included  within  the  foregoing 
definition,  and  confequently  that  it  is 
improperly  fo  called. 

Hohl?es  fays,  "  As  Law  (to  fpeak  pro- 
"  perly)  is  a  command ;  and  thefe  dic- 
"  tates,  as  they  proceed  from  Nature, 


are 
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"  are  not  commands  ;  they  are  not 
"therefore  called  Laws  in  refpe(3:  of 
"  Nature,  but  in  refpeft  of  the  Author 
*'  of  Nature,  Almighty  God." 

This  explanation,  given  by  Hohhesy 
even  though  he  argues  againft  the  exift- 
ence  of  the  Law  of  Nature,  will  affift 
us  in  fhewing  that  the  Law  of  Nature  is 
properly  comprehended  within  the  above 
definition.  Every  intelligent  being, 
when  he  reafons  about  points  of  duty, 
muft  be  fenfible  that  he  derives  the  fa- 
culty by  which  he  reafons  from  fome 
fuperior;  and  the  principle  which  we 
call  confc'ience,  would  have  no  room  to 
operate,  if  men  did  not  conclude  them- 
feives  to  be  under  the  infpedion  of  fome 
fuperior  intelligence,  to  whom  they  are 
accountable  for  their  adions,  and  who 
will  punifh  their  tranfgrefTions. 

Now, 
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Now,  every  rule  of  condudl  fuggefted 
by  reafon  is  a  command :  For,  as  every 
one  muft  be  perfuaded,  that  his  rea&ui 
is  a  faculty  bellowed  upon  him  by  fome 
fuperior  being,  he  muft  conclude  that 
what  is  fuggefted  to  him  by  the  medium 
of  realpn,  is  the  will  of  that  fuperior 
being  from  whom  he  derives  that  fa- 
culty. And  the  will  of  every  lawful 
fuperior,  fignified  immediately  or  me- 
diately, is  to  thofe  in  fubjedion  to  him 
a  command,  or  Laiv ;  which  they  are 
under  an  obligation  to  obferve.  Confe- 
quently,  the  didates  of  nature  are  pro- 
perly termed  Laws. 

The  material  difference  between  na- 
tural and  human  laws  is,  that  in  the 
latter  the  penalty  of  tranfgrelfion  is  ex- 
prelTed,  and  follows  immediately  upon 
convidion;  whereas  in  the  former  it  is 
implied,  and  the  time  when  it  will  be 

exaded 
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exacted  uncertain,  and  In  the  womb  of 
futurity.  The  former  likewife  bind  us 
only  by  a  pure,  or,  as  it  is  called,  an  in- 
ternal obligation  ;  whereas  the  latter 
are  farther  enforced  by  external  com- 
pullion. 

But  Law  being  a  command,  with  a 
power  of  coercion  in  fome  fuperior,  and 
no  vifible  power  appearing  to  enforce 
the  Law  of  Nature,  many  of  the  Pagan 
writers,  and  fome  moderns,  have  fup- 
pofed,  that  there  is  no  fuch  thing  as  the 
Law  of  Nature ;  but  that  felf-intereft  in 
fuch  a  ftate  is  the  only  flandard  of  right 
and  wrong. 

Horace  fays,  that  titUltas,  which  may 
be  tranflated  felf-interejl^  is  commonly 
the  parent  of  right  and  wrong,  or  of 
juftice  and  equity : 

Jffa  utilitas  jujli  prope  rnatcr  if  ^quu 
VoL.L  E  And 
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And  he  afterwards  fays,  that  Laws  were 
invented  to  guard  againft  injuftice  ;  for 
that  by  Nature  we  cannot  diflingulfli 
between  juft  and  unjuft. 

The  annotator  on  this  paflage  ob- 
ferves,  that  Nature  indeed  directs  us  to 
what  is  good,  ufeful,  and  agreeable  to 
us ;  that  on  the  other  hand,  fhe  points 
out  what  is  bad  and  prejudicial  to  us, 
but  that  fhe  does  not  in  the  fame  man- 
ner point  out  what  is  juft  and  unjuft. 

In  fupport  of  thefe  propofitions,  Def- 
preZy  the  annotator  in  ufum  Delphim, 
cites  the  authority  of  St.  Paul  in  his 
Epiftle  to  the  Romans,  chap.  v.  verfe  13. 
"  For  until  the  Laiv^  fin  was  in  the 
"  ivorld  ;  but  fin  is  not  imputed  ivhere 
"  there  is  no  Laiv.'^'*  And  again,  chap.  vii. 
verfe  7.  "  /  had  not  kno'wn  Jin  hut 
"  hy  the  Law  ;  for  I  had  not  known  lufl^ 

*'  except 
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*'  except  the  haiv  had  /aid,  Thou  JJjalt 
"  not  couet,'^ 


Hohhes  likewlfe  has  quoted  this  paf- 
fage  from  St.  Paul,  to  fhew  that  it  is  the 
Law  which  creates  honefty  and  difho- 
nefty,  juflice  and  injuftice. 

As  this  pernicious  dodrine  is  thus 
fheltered  under  facred  authority,  it  be- 
comes neceflary  to  attempt  an  explana- 
tion of  thefe  words  of  the  Apoftle,  and 
to  confider  how  far  they  will  warrant 
the  conclufion  drawn  from  them. 

St.  Paul  fays,  "  That  till  the  Laiv,'' 
that  is  from  the  time  of  Adam  till  the 
days  of  Mofes,  "  fin  was  i?i  the  ivorldJ' 
But  he  adds,  "  fin  is  not  imputed  uuhere 
"  there  is  no  Law\^^  that  is,  thofe  par- 
ticular fms  will  not  be  imputed  which 
are  fpecified  in  the  Law  of  Mofes,  and 
E  2  not 
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not  comprehended  within  that  univerfal 
Laiv^  which  God  revealed  to  every  man 

when  he  endowed  him  with  reafon. ■ 

That  Law,  which,   to  ufe  the  words  of 
Lord  Coke,  "  God,  at  the  time  of  the 
"  creation   of    man,     infufed    into    his 
"  heart,  for  his  prefervation  and  direc- 
"  tion ;   which  is  lex  (Sterna^  the  eternal 
*'  Law,  the  moral  Law,  called  alfo  the 
*'  Law  of  Nature.     And  by  this  Law, 
"  fays  he,   written  with    the  finger  of 
"  God  in  the  heart  of  man,  were  the 
"  people  of  God  a  long  time  governed, 
*'  before    that    Law    was    written    by 
"  Mofes,  who  was   the  firfl  writer  of 
"  Law  in  the  world."     Calvin's  Cafe. 

The  meaning  of  St.  Paul  however 
appears  more  clear  from  his  own  words, 
which  follow. — "  I  had  not  known  fin," 
fays  the  Apoftle,  "  but  by  the  Law," 
■which  he  thus  illuflrates :  "  For,"  he 
6  adds. 
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adds,  **  I  had  not  known  luft,  except  the 
"  Law  had  faid,  Thou  fhalt  not  covet  ;'* 
— that  Is,  without  the  Law  of  the  Deca- 
logue, I  fliould  never  have  acquired  that 
excellent  and  refined  fenfe  of  moral  duty, 
which  fhews  the  various  modes  of  con- 
cuplfcence  included  in  that  Law  to  be 
unlawful. 

But  to  refute  the  unnatural  and  dan- 
gerous conftrudllon  which  Hobhes^  ^^f" 
prez^  and  others,  have  put  on  the  words 
of  the  Apoftle,  and  to  fupport  the  com- 
ment on  the  foregoing  paflages,  we  need 
only  refer  to  the  words  of  the  fame 
Apoftle  in  his  epiflle  to  the  Romans, 
chap.  ii.  verfes  12,  13,  14,  15.  "  For,, 
"  as  many  as  have  fmned  without  Law, 
"  fhall  alfo  perifh  wiihout  Law  :  and  as 
"  many  as  have  finned  in  the  Law, 
♦*  fhall  be  judged  by  the  Law\  For  not 
"  the  hearers  of  the  Law  arc  juft  before 
E  3  "  God, 
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**  God,  but  the  doers  of  the  Law  fhall 
be  juftificd.  For  when  the  Gentiles, 
which  have  not  the  Law,  do  by  na- 
ture the  things  contained  in  the  Law, 
thefe  having  not  the  Law,  are  a  Law 
unto  thcmfelves.  Which  fliew  the 
work  of  the  Law  written  in  their 
hearts,  their  confcience  alfo  bearing 
witnefs,  and  their  thoughts  the  mean 
while  accufing,  or  elfe  excufing  one 
another." 


Here  it  is  evident  that  St.  Paul  makes 
a  diftindion  between  the  Law  Divine  of 
Mofes,  and  the  Law  of  Nature  :  and  he 
anticipates  the  objedlion  of  the  Gentiles, 
who  might  have  pleaded  the  want  of  the 
Law  of  Mofes,  in  excufe  for  their  ini- 
quity ;  for  he  tells  them,  that  they  have 
by  nature  a  Law  wTitten  in  their  hearts, 
and  that  their  confcience  bears  witnefs 
to  their  condudl. 

Nothing 
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Nothing  therefore  can  be  drawn  from 
the  words  of  St.  Paul  to  prove,  that 
jnan  in  a  State  of  Nature  has  no  fenfe  or 
difcernment  of  what  is  juft  and  unjuft. 
The  contrary  conclufion  Is  manifeftly 
deducible  from  the  words  of  the  Apoftie. 
From  him  we  learn,  that  reafon,  which 
is  the  nobleft  part  of  the  human  compo- 
lition,  plainly  indicates  the  difference 
between  juftice  and  injuflice  ; — that  rea- 
fon teaches  us,  that  to  do  juftice  makes 
for  our  lading  advantage,  and  that 
though  there  were  no  Law  in  being  to 
punifh  inftances  of  injuflice,  yet  they 
carry  with  them  their  own  punifhment 
in  their  confequences. 

It  will  be  to  no  purpofe  to  obje£l  the 
example  of  nations  which  have  lived  by 
rapine,  and  pradifed  many  barbarous 
cuftoms  repugnant  to  the  precepts  of 
Nature,  The  depravity  of  fuch  as  are 
E  4  impelled 
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impelled  by  paffion  and  appetite,  will 
counteract  and  obliterate  the  moft  clear 
and  obvious  impreflions  of  Nature ;  and 
every  day's  experience  fliews  us,  that 
this  depravity  impells  men  to  neglect 
the  divine  precepts,  though  enforced 
and  illuftrated  by  the  moft  folemn  reve- 
lation. 

But  if  it  fhould  be  faid,  that  men  can- 
not by  the  Law  of  Nature  diftinguifli 
right  from  wrong,  and  juft  from  unjuft  ; 
by  what  lights,  it  may  be  afked,  did 
they  who  were  not  enlightened  by  the 
ray  of  the  divine  Law,  frame  the  feveral 
fyftems  of  civil  Laws,  in  which  the 
boundaries  between  juft  and  unjuft  are 
fo  accurately  afcertained  ?  What  taught 
the  civil  codes  to  fpeak  the  language  of 
juftice  ?  From  w^hence  were  thofe  prin- 
ciples derived  which  compofe  the  Law 
of  the  TvvTelve  Tables  ? 

Tl|c 
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The  very  framing  of  civil  Laws 
proves  an  antecedent  faculty  in  Nature 
of  diftinguifhing  right  from  wrong,  ju ft 
from  unjuft :  and  it  feems  a  ftrange 
piece  of  fophiftry  to  fay,  that  civil  Laws 
create  the  diftindion,  when  thofe  very 
Laws  are  created  by  the  faculty  which 
makes  the  diftindion. 

Some  philofophers,  however,  contend, 
that  the  diverfity  of  thefe  civil  Laws  is 
an  argument  that  there  is  no  fuch  thing 
as  the  Law  of  Nature.  Men,  fay  they, 
have  adapted  laws  to  their  convenience, 
and  to  their  different  manners.  Thefe 
laws  they  vary  as  circumftances  alter, 
and  therefore  there  is  no  Law  of  Nature. 
All  men,  and  other  animals,  are  led  by 
nature  to  purfue  their  own  intereft, 
therefore  there  is  no  fuch  thing  as  juf- 
tice  ;  or  if  there  is,  it  is  a  folly  to 
pradife  it,  fmce  we  muft  necefTarily  pre- 
judice 
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judice  ourfelves  by  confulting  the  bene* 
fit  of  others. 


But  what  is  the  amount  of  thefe  ob- 
jections ?  They  only  prove  that  the  am- 
bition and  irregular  appetites  of  bad 
men  have  framed  feveral  partial  and  ini- 
quitous fyftems  of  government,  which 
mull  be  fupported  by  various  unequal 
and  pernicious  inftitutions.  Neverthe- 
lefs,  though  defigning  rulers  and  legif- 
lators,  influenced  by  the  principles  of 
corrupted  reafon,  have  endeavoured  to 
accommodate  their  fyftems  to  their  own 
narrow  and  miflaken  notions,  yet  it 
does  not  therefore  follow,  that  there  is 
not  a  Law  of  Nature  which  prefents 
more  enlarged  views,  and  Ihews  it  to 
be  the  true  intereft  of  every  individual, 
to  confult  the  good  of  the  whole,  by  the 
pradice  of  juftice  and  of  every  moral 
vii;tue. 

5  Ther^ 
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There  are  in  fad  reciprocal  obliga- 
tions in  a  State  of  Nature,  as  well  as  in 
a  civil  ftate  ;  and  certain  common  rules 
of  adion,  which  diredt  men  to  the  dis- 
charge of  thofe  obligations.  The  only 
difference  between  the  two  ftates  is,  that 
the  latter  is  armed  with  a  civil  power  to 
compel  men  to  the  obfervance  of  thofe 
duties  which  fubfnl:  in  the  former.  By 
the  latter  men  acquire  a  political  capa- 
city, by  which  the  feveral  members  are^ 
united  in  one  body  ;  and  by  their  union, 
are  better  fheltered  and  defended  againft 
the  fraud  and  violence  of  the  fubtle  and 
rapacious.  But  their  political  capacity 
does  neither  enlarge  nor  abridge  the 
moral  duties  which  they  owed  to  each 
other  in  their  natural  capacities.  Before 
they  were  citizens,  they  were  men.  The 
relations  between  parent  and  child,  bro- 
ther and  brother,  friend  and  friend, 
were  antecedent  to  political  connedtions. 

Parental 
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Parental  fondnefs,  filial  duty,  fraternal 
love,  fecial  amity,  were  afFeQions  co- 
eval with  human  nature ;  and  the  reci- 
procal duties  refulting  from  them,  were 
obligatory,  before  the  exiflence  of  any 
particular  Law,  either  divine  or  human ; 
lince  they  are  didated  by  that  univerfal 
Law,  which  the  Great  Creator  imparted 
to  every  rational  being. 

The  principles  of  this  Law,  which  are 
difcovered  by  the  light  of  reafon,  may, 
by  the  indulgence  of  depraved  habits,  be 
effaced  in  individuals,  but  can  never  he 
obliterated  in  the  whole  fpecies.  In 
times  of  the  darkeft  ignorance  and  the 
moll  corrupt  manners,  this  light  will 
beam  in  fome  part  of  the  human  frame. 

The  precepts  of  the  Law  of  Nature 
are  clear  to  every  common  underftanding, 
where  the  mind  is  not  previoully  tainted 

with 
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with  corrupt  prejudices.  The  recipro- 
cal duties  of  confanguinity,  the  mutual 
obligations  of  univerfal  juftice  and  be- 
nevolence, are  obvious  to  every  unpre- 
judiced and  intelligent  being. 

To  render  thefe  obligations  more 
powerful,  it  is  evidently  every  man's 
intereft  to  be  juft.  Even  according  to 
Epicurus,  who  argued  againll  the  Law 
of  Nature,  and  refolved  every  thing  into 
pleafure  and  utility,  Juftice  is  the  only 
ftandard  by  which  w^e  can  mcafure  felf- 
intereft.  Cicero\  Offices  prove  at  large, 
that  nothing  is  ufeful  but  what  is  juft. 
The  man,  fays  he,  who  reafons,  that 
"  this  is  jujly  hut  that  is  expedient,'''' 
erroneoufly  dares  to  feparate  what  Na- 
ture has  cemented ;  which  is  the  fource 
of  fraud  and  all  iniquity. 

And  we  are  told  by  Cicero,  that  So- 
crates ufed  to  denounce  execrations  on 

thofe 
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thofe  whofe  opinion  firft  divided  what 
Nature  had  fo  clofely  united. 

Nothing  is  more  certain  than  that  in- 
juftice  carries  with  it  its  own  puniih- 
ment,  not  only  in  the  perturbation  of 
mind  arifing  from  paft  reflection,  but  in 
the  dread  of  future  apprehenfions.  The 
unjuft,  in  a  State  of  Nature,  muft  be 
fenfible,  that  the  greateft  fubtlety  of 
mind  and  ftrength  of  body  will  not  long 
fecure  them  againft  the  vengeance  of  the 
injured.  From  whence  this  conclufion 
naturally  refults,  that  to  enjoy  peace 
within,  and  fecurity  from  v^thout, 
which  Nature  prompts  every  man  to  de- 
fire,  it  Is  our  intereft  not  to  offend  or 
injure  each  other. 

It  is  no  argument,  as  has  been  faid, 
againfl  the  Law  of  Nature,  that  many 
nations  feem  to  have  lived  without  any 

fenfe 


CRIMINAL    LAW.        6^ 

fenfe  of  the  obligations  it  enjoins.  For 
it  is  difficult,  if  not  impoffible,  to  bring 
the  example  of  any  nation,  of  which 
the  inhabitants  have  exifted,  Jtmul  ac 
femeU  in  a  State  of  Nature.  All  have 
had  fomc  civil  Laws  or  cuftoms  by 
which  they  have  regulated  their  fimple 
and  favage  pohty :  and  when  a  ftate  is 
corrupted  by  the  Laws,  the  mifchief,  as 
Montefquieu  obferves,  is  almoft  incurable  ; 
becaufe  the  evil  lies  in  the  remedy  itfelf. 

When  by  the  power,  influence,  or 
impofition  of  fome  leading  members, 
erroneous  and  iniquitous  inftitutions  are 
once  eftablifhed,  and  it  is  made  the  im- 
mediate and  apparent  intereft  of  fubor- 
dinate  tyrants  to  fupport  fuch  a  corrupt 
fyftem,  error  and  iniquity  become  facred. 
The  prejudice  of  education  fetters  the 
multitude  to  that  degree,  as  to  render 

them  tenacious  of  habits  and  cuftoms  to 

which 
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which  their  own  natural  rights  are  facri--* 
ficed  ;  and  the  few  who  have  difcern-* 
ment  fufEcient  to  difcover  the  folly,  ini- 
quity, and  oppreffion  of  fuch  a  fyftem, 
dare  not  even  whifper  their  difcoveries. 
The  dread  of  power  awes  them  from 
the  free  exercife  of  their  reafon.  They 
are  obliged  to  bend  their  underftanding 
beneath  the  yoke  of  flavery,  and  live 
the  unwilling  vidims  of  a  favage  or  ab- 
furd  polity ;  unlefs  fome  extraordinary 
circumftances  concur  to  make  a  reforma- 
tion pradicable^ 

Thefe  principles  will  account, for  the 
long  continuance  of  Eajlern  defpotifm  ; 
and  for  the  many  abfurd  and  execrable 
fyftems  of  religion  which  have  been  in- 
vented in  aid  of  tyranny,  and  in  dero- 
gation of  the  natural  rights  of  mankind* 
Such  fyftems,  which  have  been  founded 
on  ufurpation  or  impofition,  are  foftered 

by 
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by  ignorance,  and  fupported  by  power. 
The  principles  of  fear  andof  flavifh  fub- 
jedion  are  early  inculcated,  and  the 
people  are  induftrioufly  deprived  of 
every  advantage,  which  by  enlarging 
their  ideas,  might  difpel  the  darknefs 
in  which  they  are  inveloped,  and  admit 
the  rays  of  reafon,  which  is  the  Light  of 
Nature,  to  fhine  upon  them. 

There  is  indeed  no  kind  of  pretence 
for  arguing  againft  the  eflence  and  ob- 
ligations of  the  Law  of  Nature,  from  in' 
fiances  of  the  non-obfervance  or  abufe 
of  it  by  individuals,  or  even  nations. 
As  well  might  we  argue  againft  the 
being  and  excellence  of  civil  Laws,  from 
the  frequent  abufe  and  violations  of  them. 
Nay,  we  might  even  deny  the  truth  and 
perfection  of  the  Divine  Law,  from  the 
many  examples  of  the  impious  infrac- 
tions and  abufes  of  its  facred  injunctions. 

Vol.  L  F  It 
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It  is  evident  that  the  moft  pious  and 
falutary  inftitutions  may  be  perverted 
by  abufe,  and  turned  to  the  prejudice  of 
thofe  whom  they  were  intended  to  be- 
nefit. What  blood  has  been  fhed  in  the 
caufe  of  religion,  occafioned  by  difputes, 
arifmg  from  the  different  interpretations 
of  God's  holy  word  !  No  wonder,  then, 
if  the  Law  of  Nature,  which  fubfifted  be- 
fore the  promulgation  of  the  Divine  Law, 
was  fubjedl  to  abufe ;  and  no  wonder,  if 
in  thofe  parts  of  the  world,  where  the 
truth  of  the  Divine  Law  has  not  ex- 
tended its  facred  influence,  men  flill  live 
under  the  dominion  of  prejudice  and 
fuperflition. 

Not  only  the  writers  above-mentioned, 
but  many  others,  have  unaccountably 
argued  againft  the  exiftence  of  the  Law 
of  Nature.  P7iffendorf.y  Scldcn,  and 
others>  who  may  in  this  point  be  deemed 

followers 
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followers  of  Epicurus^  have  contended 
againft  it ;  but  the  amount  of  all  their 
objedions  (not  to  multiply  quotations) 
may  be  comprized  in  the  words  of  Piif- 
fendorf;  who  fays,  that  no  adions  are 
in  themfelves  obligatory  or  unlawful, 
until  they  are  made  fo  by  fome  Law. 

The  opinion  of  St.  Augiijiine,  how- 
ever, is  very  different ;  and  we  fhould 
conclude  v/ith  him,  That  adions  are 
not  unlav/ful  becaufe  they  are  forbid- 
den, but  that  ihey  are  forbidden  be- 
caufe they  are  unlawful. 

Law  does  not,  as  thefe  writers  fup- 
pofe,  "  create  the  Ride  of  Right^^^  but 
is  itfelf  framed  by  that  Rule  ;  unlefs  by 
Law  they  here  intended  that  general 
Law  which  includes  the  Law  of  Nature; 
but  as  they  appear  to  fpeak  of  pofitive 
Laws  only,  we  may  venture  to  pro- 
F  2  nounce 
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nounce  the  propofition  ill-founded.  No 
pofitive  Law  can  be  the  Rule  of  Right 
to  Man^  as  fuch,  Pofitive  Laws  rule  the 
Citizen^  the  Laws  of  Nature  govern  the 
Man.  As  pofitive  Laws  are  various  in 
different  ages  and  countries,  confequent- 
ly  there  muft  be  Rules  of  Right  contrary 
to  each  other,  which  it  is  abfurd  to  fup- 
pofe  ;  for  there  can  be  but  one  Rule  of 
Right,  nee  erit  alia  lex  Ronicv,  fays  Ci- 
cero, alia  Athenis  :  Alia  mmc,  alia  poji- 
hac :  fed  6'  onines  gentes^  &  otjini  tem^ 
pore,  una  lex  i^  fempiterna  ei'  immortalis 
continebit, 

Pofitive  Laws  are  no  more  than  par- 
ticular applications  of  the  Rule  of  Right, 
or  Law  of  Nature.  If  there  was  na 
other  Rule  of  Right  than  what  was 
created  by  civil  Laws,  there  would  be  no 
fuch  thing  as  immorality ;  and  if  a  de-^ 
linquent  could  evade  punifl^ment  in  this 
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world,  he  would,  upon   this  principle, 
have  nothing  to  fear  in  the  next. 

Befides,  pofitive  Laws  cannot  create 
the  Rule  of  Right,  fince  that  Rule  en- 
joins many  virtues  which  cannot  be 
comprized  within  the  narrow  code  of 
human  Laws ;  and  which  exifled  before 
the  promulgation  of  any  Law,  except  the 
Law  of  Nature.  Human,  or  pofitive 
Laws,  reflrain  us  from  doing  injury  to 
others^  but  they  cannot,  in  many  in- 
flances,  compel  us  to  do  benefits  to  others. 
They  cannot  enforce  the  duties  of  grati- 
tude, benevolence,  and  compaffion;  which 
may  be  violated  fo  fecretly  as  to  elude 
the  human  cognizance. 

Some  modern  philofophers   have  ar- 
gued againfl  the  Law  of  Nature,  upon  a 
principle  fomewhat  more  enlarged  than 
that    of    the     followers    of    Epicurus, 
F  3  Among 
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Among  others,  Hdvctius^  and  that  moft 
acute  and  ingenious  fccptic  Mr.  Hu?ney 
have  made  public  utility  the  rule  of  right, 
and  the  motive  to  every  fpecies  of  vir- 
tue. But  do  they  not  mlilakc  an  effect 
for  a  caufe  ?  Is  not  public  utility  rather 
a  confequence  of  virtuous  adions,  than 
the  motive  which  determines  agents  in 
general  ? 

That  philofophers  do  often  dlred  their 
condud  with  a  view  to  public  good,  Is 
admitted :  but  neverthelefs  it  is  certain, 
that  even  they  muft  have  pradifed  many 
moral  and  focial  virtues  before  they  had 
an  idea  of  that  end.  And  it  is  equally 
certain,  that  many  purfue  the  dictates  of 
Nature,  who  have  not  a  capacity  to  en- 
tertain fuch  enlarged  notions  as  tliofe  of 
public  good. — What  is  the  primary  prin- 
ciple of  the  l^To^yri  ?  What  impels  pa- 
rents and  relations  to  be  fond  of  their 

children 
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children  and  kindred,  and  to  prefer  them 
to  others  more  worthy  of  general  affec- 
tion ?  What  impels  children  to  adts  of 
friendihip,  benevolence,  and  tendernefs, 
before  their  reafon  is  ripe  enough  to 
have  an  idea  of  public  utility  ?  There  is 
certainly  a  kind  of  natural  impulfe,  by 
which  fome  difix^fitions  are  determined 
to  the  pradice  of  virtue,  without  any 
reafoning  a  -priori :  and  however  fome 
affe£t  to  defpife  this  virtue,  and  to  call  it 
in  derifion,  conftitutional,  it  is  never- 
thelefs  lifeful  and  amiable. 

This  impulfe,  or  whatever  it  be  called » 
is  to  the  mind  what  appetite  is  to  the 
body.  For  though,  when  \yc  confider 
the  nature  of  the  human  frame,  wc  may 
draw  moft  powerful  arguments  from 
reafon,  to  prove  that  aliment  is  necef- 
fary  for  the  prefervation  of  our  exift- 
cnce  f  yet  the  wifdom  of  Providence  has 
F  4  not 
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not  left  us  to  the  dire<5lion  of  reafon 
alone  in  thefe  circumftances,  but  has  or- 
dained ftated  returns  of  appetite,  which 
prompt  us  to  feek  the  requifite  nourifli- 
ment  for  the  fupport  of  Nature. 

In  like  manner,  though  we  may,  by 
the  help  of  reafon,  difcover  the  obliga- 
tion to  moral  duties,  yet  God  has  not 
thought  proper  to  leave  us  altogether  to 
fuch  guidance,  but  has  implanted  in  us 
a  fenfe  of  thefe  primitive  principles,  thefe 
Koivui  'Evvoiai ;  by  which  we  are  impel- 
led, without  reafoning,  to  the  difcharge 
of  thofe  duties  ;  and  when  we  break 
them,  confcience  never  fails  to  reproach 
us  with  the  violation,  and  to  torment  us 
with  remorfe. 

The  exercifc  of  the  faculty  of  reafon^ 
however,  is  not  without  its  ufe ;  for 
there    are   many  difpofitions  naturally 

well 
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well  inclined,  but  when  they  arrive  to 
that  ftate  of  maturity  in  which  the  paf- 
fions  grow  ftrong,  and  the  objeds  of 
defire  multiply,  then  appetite  gradually 
corrupts,  and  often  effaces  thofe  primi- 
tive principles,  unlefs  the  reafoning  fa- 
culty comes  in  aid  to  their  fupport.  But 
however  it  may  humble  us  in  our  opi- 
nion of  our  own  importance,  we  mud 
not  impute  too  much  to  reafoning  a  pri* 
orij  which  is  as  dangerous  as  to  attri* 
bute  too  little. 

That  we  are  not  wholly  governed 
either  by  fentiment  or  reafon,  is  ad- 
mitted by  Mr.  Hume :  therefore,  if  vir- 
tue, as  he  confelfes,  arifes  partly  from 
fentiment,  that  is,  from  feeling,  how 
can  public  utility,  which  is  a  matter  of 
pure  fpeculation,  be  afhgned  as  a  gene- 
ral motive  ? 


It 
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It  is  certain  that  the  primary  caufes 
of  human  anions  are  often  infcriitable  : 
all  that  we  know  is,  that  whatever  they 
are,  they  are  to  be  referred  to  the  Au- 
thor of  our  being  ;  but  by  what  fprings 
he  moves  this  microcofm,  vv^e  can  no 
more  fay,  than  we  can  tell  why  he  has 
been  pleafed  to  form  animals  of  the  fame 
fpecies  with  fuch  various  difpofitions. — 
In  fome,  fentiment  feems  to  be  the  firfl: 
iBOtive ;  in  others,  rcafon :  nay,  thefc 
oppofite  principles  appear  to  aduate  the 
fame  perfons  alternately  at  different 
times  ;  fo  that  nothing  general  can  be 
concluded  with  rcfped  to  firft  caufes. 
But  the  inquifitive  fpirit  of  man  delights 
in  metaphyfical  fubtleties,  and  rather 
than  confefs  himfelf  to  be  bewildered  in 
fpeculation,  he  chufcs  to  entangle  others 
in  perplexities. 

From  what  has  been  faid,  it  may  be 

colleded,  that   man  has  from  nature  a 

I  fenfe 
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fenfe  of  primitive  duties,  and  that  Civil 
Laws  were  only  made  to  carry  thofe  du- 
ties into  execution,  and  to  reftrain  thofe 
appetites  which  oppofe  their  exertion. 
Civil  Laws  therefore  cannot  alter  or  abro- 
gate the  Laws  of  Nature :  neither  prince, 
parliament,  or  people,  have  power  over 
them. 

Grolius,  in  his  Prolegomena,  fpeaks  fo 
highly  of  the  Law  of  Nature,  that,  after 
enumerating  the  various  duties  it  incul- 
cates, he  adds.  That  they  would  be  obli- 
gatory, although  we  fhould  grant  (which, 
he  fays,  cannot  be  admitted  without  the 
higheft  impiety)  that  there  is  no  Supreme 
Being,  or  that  he  does  not  fuperintend 
over  human  affairs. 

In  this  principle,  however,   Grotius  is 
oppofed  by  Puffcndorf^  who  calls   it  an 
impious  and  abfurd  hypothefis.     It  is  in- 
deed 
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deed  abfurd  to  fuppofe,  that  the  Laws  of 
Nature  would  be  obligatory,  were  there 
no  Supreme  Being ;  fince,  on  that  fup- 
pofition,  there  could  be  no  fuch  thing  as 
Nature,  of  which  God  is  the  Author. 

But  in  attempting  to  refute  this  ftrange 
hypothefis  by  argument,  Fiiffendorf  has 
himfelf  fallen  into  an  inaccuracy.  He 
argues,  that  thefe  dictates  of  reafon 
can  in  no  fenfe  have  the  force  of  a 
Law ;  as  Law  neceflarily  fuppofes  the 
power  of  a  fuperior. 

Now,  in  truth,  every  didate  of  reafon 
muft  be  a  Law;  fmce  reafon  is  the  gift 
of  the  Supreme  Being,  and  appears  in  a 
greater  or  lefs  degree,  according  to  the 
different  powers  of  application,  and  op- 
portunities of  improvement,  which  one 
inaa  enjoys  above  another. 

Whether 
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Whether  our  reafon  is  of  the  efTence 
and  nature  with  that  of  the  Divinity,  or 
of  a  diftind  nature,  is  a  metaphyfical 
fubtlety,  which  it  is  quite  needlefs  to  in- 
quire into.  It  is  fufficient,  whatever  its 
nature  be,  that  it  is  a  faculty  which  di- 
ftinguiflies  us  from  all  fublunary  beings : 
and  when  we  wander  too  far  into  the 
regions  of  metaphyfics,  we  return  fraught 
with  nothing  but  doubts  and  abfurdities. 

Every  rational  creature  muft  neverthe- 
lefs  be  fully  fenfible,  that  his  reafon  is 
the  gift  of  fome  fuperior  Being ;  and  this 
reafon,  which  is  the  medium  through 
which  he  perceives  his  duty,  rnuft  make 
him  fenfible  of  the  power  of  that  Supe- 
rior, and  tell  him  that  a  penalty  is  an- 
nexed to  the  breach  of  that  duty :  for  a 
rational  being,  confcious  of  moral  obli- 
gation, cannot  but  fuppofe  that  ihe  giver 
is  greater  than  the  gifted,  and  that  the 

violation 
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violation  of  llich  moral  obligation  will 
not  be  attended  with  impunity. 

That  moral  fenfation  which  \\c  call 
cofifcicnce,  and  which,  according  to  tlie 
learned  Sdden^  is  nothing  but  the  obli- 
gation of  Nature,  would  oblige  him  to 
the  difcharge  of  his  duty,  and  deter  him 
from  the  breach  of  it,  by  the  dread  of  the 
unknown  penalty. 

The  powder  of  this  principle  is  proved 
by  the  remorfe  which  attends  the  viola* 
tion  of  moral  duties  ;  and  it  is  only  by 
a  long  habitude  of  evil  that  men  over- 
come fuch  compunclions. 

The  didates  of  Nature  therefore  being 
obligatory,  and  every  obligation  neccfla- 
rily  prefuppofmg  the  exigence  of  fomc 
fuperior,  who  has  power  to  punidi  our 
tranfgreffions,  we  may,  from  thefe  prin- 
ciples, 
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ciples,  perhaps  be  led  to  a  definillon  of 
the  Law  of  Nature. 


Grotuis  defines  it  to  be  the  didate  of 
right  reafon,  pointing  out  the  moral  tur- 
pitude or  moral  neceflity  of  any  action, 
from  its  agreement  or  difagreement  with 
the  nature  of  a  rational  being,  and  con- 
fequently  ihewing  fuch  adion  to  be  either 
enjoined  or  prohibited  by  God,  the  Au- 
thor of  Nature. 

Hohhes  fays,  there  can  be  no  other  law 
than  reafon  ;  and  the  fame  definition  in 
efFed:  is  given  by  Plato^  Cicero^  and  other 
ancient  writers  ;  and  likewife  by  the 
author  of  Dodor  and  Student,  Finch^ 
and  others  more  modern. 

Fiiffendorf  mdkes  feveral  objedions  to 
thefe  definitions.  To  that  of  Grolius, 
be  obieds,   That  it  fl^U  remains  obfcure 

what 
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what  thofe  adlions  are  which  are  in 
themfelves  unlawful,  and  by  what  tokens 
they  may  be  diftinguiflied  from  others. 
—And  again,  as  has  been  before  ob- 
ferved,  "  That  no  adions  are  in  them- 
*'  felves  obligatory,  or  unlawful,  until 
they  are  made  fo  by  fome  law." 


i( 


To  that  of  Hobbes,  he  objedls,  That 
reafon,  properly  fpeaking,  is  not  the 
Law  of  Nature,  but  the  medium  by 
which,  if  rightly  applied,  that  Law  may 
be  difcovered. 

According  to  the  definition  which 
Puffendorf  has  given,  the  Law  of  Na- 
ture is  that  which  is  fo  agreeable  to  the 
rational  and  focial  nature  of  man,  that 
without  it  mankind  cannot  fubfift  in  ho- 
neft  and  peaceful  fociety. 

This  definition,  however,  feems  rather 

to  defcribe  the  efFed,  than  to  explain  the 

2  eflence 
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eflence  of  the  law  in  queftion.  Never- 
thelefs,  it  may  be  of  ufe  in  afcertaining 
the  meaning  of  that  law. 

In  order  properly  to  define  this  law, 
we  ought  undoubtedly  to  recur  to  the 
nature  of  mankind.  Man,  by  nature^ 
has  an  aptitude  and  difpofition  to  fo- 
ciety ;  and  reafon  inftruds  him,  that 
thofe  actions  are  lawful  and  obligatory, 
which  are  conducive  to  that  end  ;  and 
thofe  unlawful,  which  have  a  contrary 
tendency. 

Reafon  likewife  informs  him,  that  a 
condu(5t  oppofite  to  the  focial  end  of  his 
being  muft  be  repugnant  to  the  will  or 
command  of  that  Superior  from  whom 
he  derives  his  exiftence ;  and  that  cer- 
tain punifhment  muft  attend  every  fuch 
tranfgreflion, 

VoL.L  G  There- 
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Therefore  it  may  be  faid,  that  iba 
Laiv  of  Nature  is  the  faculty,  that  dic- 
tates ihofe  moral  duties  'which  every 
intelligent  being  is  obliged  to  obfervCy 
imder  the  imknoivn  penalty  of  tranf- 
grefjing  the  ivill  of  that  Superior,  from 
ivhom  he  derives  fuch  bis  rational  fa- 
culty. 

The  meaning  of  the  Law  of  Nature^ 
and  the  obligation  it  enjoins,  being  af- 
certained,  we  fhall  with  greater  eafe 
purfue  our  inquiry,  and  examine  what 
are  the  Rights  of  Nature, 


CHAP, 
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CHAP,      VIII. 

Of  the  Rights  of  Nature. 

EFORE  we  attempt  to  explain 
the  Rights  of  Nature,  it  will  be 
proper  to  afcertain  what  is  meant  by  the 
word  Right, 

Grotius  defmes  it  to  be  "  a  moral  qua- 
"  llty  belonging  to  a  perfon,  intitling 
"  him  juftly  to  have,  or  to  do  fome- 
**  thing.'* 

But  the  definition  of  Tiiffmdorf  {ttm% 
to  be  more  full  and  precife.  He  fays, 
*'  It  is  moft  frequently  taken  for  that 
"  moral  quality  by  which  we  cxercife 
"  lawful  dominion  over  perfons,  or  law- 
"  fully  retain  fubje6:s  of  property,  or 
G  2  ^'  bv 
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"  by  virtue  of  which  fomething  is  due 
*'  to  us." 

In  another  place,  Puffendorf  defines 
Right  to  be  "  the  hberty  whkh  every 
"  one  has  of  ufing  his  natural  faculties 
*'  agreeable  to  right  reafon." 

Rights,  therefore,  may  be  confidered, 
either  as  they  refped  a  man's  perfon,  or 
his  property. 

And  from  the  foregoing  definitions, 
it  may  be  concluded,  that  with  refped  to 
a  man's  perfon,  it  is  by  nature  free,  fo 
long  as  he  makes  a  rational  ufe  of  his 
faculties.  So  long  therefore  no  one 
ought  to  reflrain  his  liberty,  or  do  him 
any  bodily  harm  ;  much  lefs  ought  any 
one  to  attempt  his  life. 

From  hence  it  follows,  that  he  may 
lawfully  defend  his  perfon  againft  any 

violence 
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violence  or  injury ;  and  if  he  cannot 
otherwife  protedl  himfelf,  he  may  flay 
the  aggrefTor :  for  reafon  diredls  every 
man  to  exert  his  natural  faculties,  in  or- 
der to  repel  force  by  force.  This  right 
is  amply  exemplified  and  moft  elegantly 
defcribed  by  Cicero,  in  his  oration  for 
Milo.  The  Law  of  felf-defence  is  de- 
fcribed by  him  as  follows — Lex  non 
fcripta,  fed  nata,  qiiam  non  didiclmus,  ac- 
cephnus,  leghnus,  'uentm  ex  natiira  ipfd 
arripnimiiSy  haufwms,  expre/Jimiis,  ad 
qiiam  non  docli,  fed  faBi^  non  inflitiiti, 
fed  imbutifinmis. 

This  pafTage,  fo  often  and  juftly  com- 
mended, cannot  be  tranflated  fo  as  to 
retain  in  any  degree  the  beauty  of  the 
original.  Mr.  Guthrie  feems  to  have 
preferved  Cicero's  meaning  in  the  fol- 
lowing free  tranflation  :  "  A  Law  not 
*'  adopted  by  cuftom,  but  inherent  to 
G  3  "  our 
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*'  our  being  ;  a  Law  not  received,  leanv 

*'  ed,  or  read,  but  an  eflential,  cogcnial, 

*'  infeparable    character    of  Nature ;    a 

"  Law   to  which  we  are  not  educated, 

*'  but  formed  ;   not  derived  from  autho- 

"  rity,  but  exifting  with  confcioufnefs." 

We  certainly  have  a  right  not  only  to 
repel  prcfent  a0.s  of  violence,  but  to  pre- 
vent fuch  ads  of  violence  when  threat- 
ened or  expeded  ;  and  to  take  fecurity 
againft  future  attempts  to  our  prejudice: 
for  no  man  who  has  juft  caufe  to  fufpedt 
that  an  injury  is  meditated  againft  him, 
is  obliged  to  wait  and  poftpone  the 
means  of  defence  till  the  danger  ap- 
proaches. 

When,  however,  he  has  provided  for 
his  prefent  fafety,  and  obtained  reafon- 
ablc  fecurity  againft  future  injuries,  the 
Law  of  Nature,  as  Hobbes  very  juftly 

obferves, 
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obferyes,  commands  him  to  pardon.  That 
Law  directs  men  to  be  merciful,  and  or- 
dains that  no  revenge  be  taken  on  confi- 
deration  folely  of  the  offence  pad ;  that 
is  to  fay,  the  Law  of  Nature  enjoins* 
that  after  reparation  obtained,  all  re- 
venge ought  to  tend  towards  the  amend- 
ment of  the  perfon  offending,  or  of 
others  by  the  example  of  his  fate  :  for 
revenge,  when  it  only  confiders  the  of- 
fence pafl:,  is  nothing  but  triumph  and 
vain  glory,  and  is  dired:ed  to  no  end. 

With  refpecl  to  property  in  a  State  of 
Nature,  while  all  fubjeds  lie  open  and 
in  common,  a  right  accrues  to  the  firfl 
occupant.  The  ufe  of  this  univerfal 
right,  fays  Grotiiis^  fupplled  the  place  of 
property ;  and  whatever  any  one  had 
taken  polleflion  of,  another  could  not 
take  from  him  without  doing  him  in- 
juilicc. 

G  4-  This 
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This  Right  of  Nature  is  well  illuf- 
trated  by  Cicero^  de  Fin'ibiis.  "  As  in  a 
**  theatre,"  fays  he,  "  which  is  in  com- 
'*  mon,  the  place  which  every  man  oc- 
**  cupies,  may  be  faid  to  belong  to  him ; 
"  foj  if  we  fuppofe  a  city,  or  the  world, 
"  to  lie  in  common,  yet  that  does  not 
**  invalidate  the  right  which  every  man 
"  has  to  his  acquifitions." 

Again,  Cicero^  in  his  firft  book  of  his 
Offices,  fays,  "  In  a  State  of  Nature 
"  there  is  no  private  property,  but  it 
"  becomes  fuch  by  ancient  occupancy  of 
"  fubjeds  which  were  once  in  common, 
*'  or  by  conqueft,  by  operation  of  Law, 
"  by  covenant,  condition,  or  lot." 

Occupancy,  therefore,  in  a  State  of 
Nature,  being  the  only  means  by  which 
fubjeds  of  property,  w^hich  lie  open,  can 
be  acquired  and  made  private  j  and  fuch 

occu-» 
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occupancy  being  an  a£t  of  the  body,  not 
of  the  mind,  it  may  be  proper  to  confi- 
der,  whether  upon  the  vacancy  of  the 
fubje£t,  or  the  death  of  the  firft  occu- 
pant, the  right  of  the  next  claimant 
muft  likewife  commence  by  occupancy 
only. 

To  flate  this  queftion  In  a  clearer 
light,  it  may  be  enquired,  whether,  in  a 
State  of  Nature,  property  is  derivative, 
—or  in, other  words,  whether  children 
have  a  right  to  patrimonial  poflefTions 
after  the  death  of  the  parent,  where  the 
father  makes  no  declaration  of  his  mind, 
that  they  fliould  not  fucceed  to  his  pro- 
perty. 

It  IS  admitted  by  thofe  who  argue 
againft  derivative  rights,  that  a  father, 
apprehending  his  end,  may,  in  a  State 
of  Nature,  make  a  conditional  gift,  or 

what 
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what  the r civilians  call  a  donatio  mortis 
can/a, 

Kowever  this  inquiry  may  at  fir  ft 
fight  appear  foreign  to  the  fubject  of 
Criminal  Laws,  yet  it  will  be  proper  to 
examine  it  with  particular  attention,  as 
the  reafoning  in  the  enfuing  fliects,  with 
rcfpedl  to  forfeitures  in  Criminal  Cafes, 
will  depend  altogether  on  the  determina^. 
tlon  of  this  queftion. 

SECT.    IL 

Of  the  derivative  Rights  of  ChiU 
df^en, 

COME,  whofe  judgment  deferves  to 
be  highly  refpedted,  have  argued, 
that,  in  a  State  of  Nature,  on  the  death 
of  the  hrft  occupant,  the  fubjcd;  reverts 
to  the  common  ftock,  and  confequently 
I  lies 
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lies  open  to  the  claim  of  the  next  oc- 
cupant. 

But  this  argument  feems  to  confider 
Man  in  a  State  of  Nature,  as  a  creature 
governed  aUogether  by  appetite,  with- 
out any  rational  fenfe  of  right  and  wrong. 
But  confidering  Man  as  a  compound  of 
reafon,  as  well  as  of  paffion,  the  very  na- 
ture of  his  compofition  will  afford  an 
anfwer  to  the  argument ;  for  men,  even 
in  a  State  of  Nature,  will,  by  the  light 
of  reafon,  perceive  and  acknowledge  the 
rights  w^hich  children  derive  from  their 
parents,  though  the  fandion  of  civil 
Laws  is  neceffary  to  protect  thofe  rights, 
and  tranfmit  them  in  a  courfe  of  peace- 
able fuccefhon. 

It  has  been  argued,  however,  that,  in 
a  State  of  Nature,  the  end  of  property  is 
fubfiilence;  that  we  cannot  alTume  more 

than 
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than  we  can  ufe,  nor  hold  it  longer 
than  we  live,  and  are  capable  of  ufmg 

it." That  no  alteration   arifes    from 

circumftances  of  improvement,  but  that 
it  is  enough  that  the  thing  improved 
becomes  more  advantageous  to  ourfelves. 

To  this  it  may  be  objeded,  that  fucli 
an  abfolute  State  of  Nature  is  here  pre- 
fumed,  as  in  truth  never  exifted.  Men 
are  here  confidered  in  fuch  a  deplorable 
ftate,  as  the  Poet  figures  them  when  he 
defcribes  them  fighting  propter  glandcju 
<^*  ciihdia. 

But  even  admitting  fuch  a  flate,  yet 
when  we  fay  "  that  the  end  of  property 
*'  is  fubfiftence — that  we  cannot  therein 
''  affume  more  than  we  can  ufe,"  do 
not  we  argue  inconclufively  ?  For  where 
fhall  we  draw  the  line  and  determine 
the  quantum  of  this  fubfiftence  ?  What 

will 
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will  be  a  copious  fuftenance  for  one  man, 
will  be  a  fcanty  provifion  for  another, 
who  perhaps  reqoiires  and  can  ufe  9, 
double  portion. 

To  take  up  Cicero- s  illuftration,  as  in 
a  theatre  which  lies  in  common,  though 
one  man  of  extraordinary  bulk  may  re- 
quire as  much  room  as  two,  yet  he  has 
as  good  a  right  to  the  place  he  occupies, 
as  another  who  covers  but  half  that 
fpace.  So,  in  fuch  a  State  of  Nature, 
wherein  all  things  are  common,  a  man 
who  can  ufe  a  double  portion  of  fub- 
fiftence,  has  as  good  a  right  to  his  Ihare, 
as  another  who  can  ufe  but  half  the 
quantity  has  to  his  moiety. 

Every  man's  natural  rights  are  as  ex- 

tenfive  as  his  wants.    Thereforej  the  end 

of  properly,  when  confined  to  mere  fub- 

fiftence,  can  have  no  rule ;  for  no  one 

2-  can 
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can  determine  how  much  another  can 
ufe ;  and  if  every  man  is  allowed  to  judge 
for  himielf,  he  may  affume  whatever  he 
pleafes,  under  pretence  of  neceffity. 

But,  in  truth,  thp  very  terms  of  the 
foregoing  proportions  admit,  while  they 
feem  to  deny,  that  there  is  a  degree  of 
property  in  a  State  of  Nature,  beyond 
what  is  necelTary  for  fubfiflence. 

By  fubfiRence  is  here  to  be  under- 
ftood,  that  provifion  which  is  abfolutely 
requifite  for  the  fupport  of  life  ;  without 
refped  to  conveniences  which  render  it 
agreeable. 

When  it  is  faid,  therefore,  "  that  we 
*'  cannot  affume  more  than  we  can  ufe, 
"  nor  hold  it  longer  than  we  live,  and 
"  that  it  is  enough  that  the  th'mg  im- 
"  proved  becomes  more  advantageous  to 

*'  our- 
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*'  ourfelves,**  it  may  be  aiked,  what  do 
the  relative  pronoun,  it,  and  the  words 
thing  improved,  refer  to  ?  Do  they  not 
feem  to  relate  to  fome  other  fubjedts  of 
property  than  what  are  requifite  for  a 
bare  fubliftence  ?  for  a  thing  improved, 
means  fomething  more  than  a  fubjeci: 
abfohitely  necefTary  for  fubfillence  ;  and 
the  word  improvement  implies,  that  it 
was  fufficlent  for  that  purpofe  before, 
but  that,  by  fuch  improvement,  it  is 
made  ftill  more  advantageous  to  us.  Con- 
fequently  as  it  is  allowed  that  the  im- 
prover himfelf  may  retain  the  thing  im- 
proved, it  miiil  be  confeffed, '  that  the 
end  of  property  is  more  than  fubfiftence. 

In  fact,  however,  there  fecms  to  b6 
no  foundation  for  contraverting,  that 
every  man,  even  in  an  abfolute  or  hypo- 
thetical State  of  Nature,  has  a  right  to 
retain  as  many  vacant  fubjevHiS  as  he  can 

acquire. 
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acquire.  Grotius  fays,  that  every  man 
might  feizc  as  much  as  he  could  to  his 
own  ufe.  And  he  adds,  as  before 
cited,  that  \?\'hat  he  had  fo  taken  pofTef- 
fion  of,  no  one  could  take  from  him 
without  doing  him  injuftice. 

Man,  in  a  State  of  Nature,  has  not 
only  a  right  to  retain  his  acquifitions, 
but  to  transfer  them ;  and  if  he  dies  in 
pofTeflion,  derivative  rights  accrue  to  his 
children,  where  he  makes  no  declaration 
to  the  contrary.  The  modes  indeed  in 
which  the  fucceffion  defcends,  are  of  po- 
fitive  and  civil  inftitution  ;  but  the  right 
of  fucceffion  is  a  right  of  Nature. 

It  may  here  be  added,  that,  in  ftrid- 
nefs,  perhaps,  children,  as  fuch,  can 
never  be  confidered  as  in  a  State  of  Na- 
ture. Whatever  they  may  be  with  re- 
fpedt  to  others,  yet  in  relation  to  their 

parents. 
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parents,  they  are  conncdted  in  a  focial 
ftate,  fupported  by  reciprocal  duties  and 
obligations.  The  father  is  the  head  of 
the  family  j  he  protects  them  by  his 
power,  and  nouriflies  them  by  his  af- 
fedtion ;  confcquently,  in  return  for 
thofe  benefits,  they  owe  to  him  obedi- 
ence and  fubjedion. 

When  the  parent  is  no  longer  in 
being,  to  difcharge  the  tender  offices 
which  Nature  enjoins,  reafon  proclaims 
aloud,  that  his  children  fhould  fucceed 
to  his  property,  that  they  may  thereby 
be  in  a  capacity  of  providing  for  them- 
felves ;  or  in  cafe  of  their  infancy, 
that  it  fliould  devglve  in  truft  for  their 
benefit. 

It  may  however  be  objeded,  that  the 
children  may  have  been  feparated  from 
their   parent,   and   at   the    time   of   his 

VOL.L  H  death, 
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death,  may  be  in  a  capacity  of  provid- 
ing fubfiftence  for  themfelves,  and  con- 
fequently  can  have  no  right  of  fucceflion 
to  their  parent's  property. 

This  objedlon,  hovrever,  will  depend 
in  a  great  meafure  on  the  force  of  that 
proportion  which  confines  the  end.  of 
property  to  fubfiftence. 

Admitting  however  that  children  may 
have  obtained  a  feparate  provifion,  yet 
it  has  been  fhewn,  that  every  one  may 
retain  as  many  vacant  fubjedls  as  he  can 
acquire,  and  that  no  one  can,  without 
doing  him  injuftice,  deprive  him  of  his 
acquifitions.  As  others  therefore  are 
under  an  obligation  not  to  difturb  his 
pofTefTion,  which  is  the  foundation  of 
a  right  in  him  ;  when  his  right  ceafes 
by  his  death,  who  has  fo  good  a  title 
of  fucceffion  to  his  vacant  property  as 
3  ^is 
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his  child,  who  is  his  natural  reprefen- 
tative  ? 


If  the  father  has  a  right,  on  appre- 
henfion  of  death,  to  make  a  donation  in 
favour  of  the  child,  certainly  when  he 
dies  without  making  any  declaration  of 
his  will,  the  prefumption  of  natural  af- 
fedion  which  all  men  are  bound  to  fa- 
vour, gives  a  title  in  the  child,  preferable 
to  all  others ;  for  where  the  father  is 
filent,  he  is  fuppofed,  as  Grotius  obferves, 
to  have  intended  that  which  is  moft  juft 
and  equitable. 

This  derivative  right  has  been  ac- 
knowledged in  all  ages,  and  in  all  coun- 
tries ;  Grotius  and  Puffendorf  have 
written  largely  to  prove  it  to  be  a  right 
of  Nature  ;  and  Puffendorf  cites  many 
authorities,  both  facred  and  profane,  to 
fhew  that  both  by  the  dictates  of  reafon, 
H  2  and 
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and  the  confent  of  all  nations,  children 
have  a  preferable  title  to  the  property  of 
an  inteftate  parent. 

St.  Paul  In  his  fecond  eplflle  to  the 
Corinthians^  chap.  xii.  verfe  14.  fays, 
For  the  children  ought  not  to  lay  up  for 
the  parents,  but  the  parents  for  the  chil- 
dren. 

No  one  fure  will  venture  to  deny,  but 
that  where  children  have  not  forfeited 
their  claim,  by  the  habitual  wickednefs 
of  their  dlfpofitlons,  parents  are  under 
an  obligation  of  tranfmitting  to  them  the 
fucceffion  to  their  property  ;  and,  as  has 
been  intimated  before,  an  obligation  from 
one  to  another,  creates  a  right  in  him  to 
whom  the  obligation  is  due. 

The  Ancients,  who  examined  very 
clofely  into  the  fyftem  of  Nature,  paid 

fuch 
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fuch  deference  to  this  right,  that  they 
did  not  fufFer  parents  to  bequeath  their 
property  to  the  prejudice  of  their  chil- 
dren. 

Plato  confiders  the  goods  of  the  pa- 
rent not  as  his  own,  but  as  his  family's  ; 
and  till  the  time  of  Solotiy  no  one  could 
difpofe  of  his  eftate  by  will,  in  prejudice 
of  his  children.  Tacitus  in  his  account 
of  the  ancient  Germans  fays,  1  hat  every 
one's  heirs  and  fucceffors  were  his  chil- 
dren ;  and  no  one  had  a  right  to  make  a 
will. 

Ifxus  fays.  The  Law  gives  the  poflef- 
fions  of  the  father  to  the  child,  and 
does  not  fuffer  him  who  has  legiti- 
mate children,  to  make  a  will.  And 
again,  he  fays.  It  is  not  lawful  for  any 
one  to  bequeath  or  transfer  his  property, 
without  the  confent  of  his  children,  if 
H  3  he 
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he  leaves  legitimate  ones  behind  him  at 
his  death. 

This,  we  fee,  is  carrying  the  rights  of 
children  to  a  very  great  extent ;  and  this 
naturally  leads  to  the  confideration  of  a 
queftion  which  has  been  much  debated 
among  the  learned  ;  that  is,  ivhether  the 
right  of  making  a  ivii/,  is  a  right  ofNa^ 
ture  ?  And  the  difcuffion  of  this  point 
will,  it  is  prefumed,  place  the  natural 
right  over  property,  in  a  very  full  and 
and  confpicuous  light. 

It  may  be  proper  to  premlfe,  that  the 
word  Willi  is  here  ufed  in  an  enlarged 
fenle,  as  denoting  an  inftrument,  by 
which  all  kinds  of  property,  whether 
real  or  perfonal,  may  be  tranfmitted. 


SECT. 
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SECT.    in. 

Whether   the   Right  of  making  a 
JVill^  is  a  Right  of  Nature? 

\I7ITH  refped  to  this  queftion,  Gro- 
tins  is  of  opinion,  that  though  a 
Will,  like  other  inftruments,  may  ope- 
rate under  various  forms  prefcribed  by 
Civil  Laws  ;  yet  the  fubftance  of  it  is 
derived  from  the  general  dominion  over 
property,  and  confequently  is  of  Natural 
Right.  I  can,  he  obferves,  alienate  my 
property ,^  not  only  abfolutely,  but  condi- 
tionally, not  only  irrevocably,  but  with 
power  of  revocation  ;  and  yet,  in  the 
mean  time,  retain  the  poflefTion,  and  the 
full  right  of  occupation, 

Puffendorf  expreffes  his  doubt,  whe- 
ther  this    opinion   of    Grotiiis    is  well 
H  4  founded. 
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founded.  As  thofe  ful^jeds  of  property, 
fays  he,  over  which  dominion  is  intro- 
duced, are  of  ufe  to  the  living,  and  as 
human  affairs  no  longer  concern  the 
dead,  therefore  it  does  not  feem  neceffary 
that  fuch  dominion  fhould  include  a  fa- 
culty of  difpofing  of  our  property  after 
our  deaths.  But  it  is  fufhcient  if  every 
one  exercifes  dominion  over  his  property 
while  he  lives,  without  a  power  of  ex^ 
tending  it  beyond  his  life. 

Puff'endorf  then  proceeds  to  fhew,  that 
thofe  claiming  the  teflator's  eftate  and 
cffe6is,  may  refufe  or  negle6t  to  execute 
their  Will :  For  which  reafon,  he  ob- 
ferves,  the  Ancients  bound  their  fur- 
vivors  by  an  oath  to  fulfil  their  Wills  ; 
being  confcious  that  no  human  tie  was 
obligatory.  And  after  citing  many  in- 
ftances  of  the  violation  of  Teflamentary 
Wills,  by  the  furvivors  of  the  deceafed, 
5  ^^e 
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he  concludes,  that  it  is  vain  to  make 
difpofitions  concerning  property,  which 
the  difpofer  cannot  proted,  and  which  his 
furvivors,  who  might,  will  not  protect. 

Nevertheleis,  thefe  objections  made  by 
Piiffendorf,  do  not,  upon  examination, 
appear  to  be  well  grounded.  It  Ihould 
be  remembered,  that  the  queftion  is 
about  a  Right,  not  about  the  means  or 
power  of  carrying  that  right  into  effect. 
The  right  may  fubfift,  though  the  per- 
fon  in  whom  it  is  inherent,  has  not  the 
power  of  exercifing  that  right,  and  of 
directing  its  incidents  and  coniequences 
agreeable  to  his  intention. 

The  propofition  of  Piiffendorf,  which 
affirms,  that  it  is  fufficient  for  every  one 
to  exercife   dominion  over   his  property 
-vvhile  he  lives,   without  a  powder  of  ex- 
tending 
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tending  it  beyond  his  life,  feems  to  be 
without  foundation. 

If  men  lived  only  for  themfelves,  this 
propofition  might  indeed  be  granted. 
But  it  may  be  afked,  Why  fhould  not 
the  dominion  over  his  property  be  as  ex- 
tenfive,  as  the  afFedions  of  his  mind  are 
enlarged  ?  As  his  afFedions  and  wifhes 
extend  to  the  care  of  pofterity,  why 
fhould  not  his  power  over  his  property 
be  coextenfive  for  their  benefit  ?  Such 
principles  are  furely  moft  natural. 

It  is  to  no  purpofe  to  argue,  that  it  is 
vain  to  make  difpofitions  concerning 
property,  which  the  difpofer  cannot 
proted,  and  which  his  furvivors  who 
might,  will  not :  for  his  inability,  and 
their  difinclination  to  carry  the  will  into 
execution,  only  prove,  that  in  a  State  of 

Nature 
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Nature  there  is  no  method  of  compel- 
ling men  to  do  what  in  confcience  aught 
to  be  done.  But  this  does  not  at  all  in- 
validate the  opinion  of  GrotiuSy  that  the 
right  of  making  a  will  is  a  Right  of 
Nature. 

Befides,  Puffendorf  allows  that  fuch 
difpofitions  are  not  repugnant  to  the 
Law  of  Nature,  but  he  doubts  w^hether 
they  neceflarily  refult  from  the  nature  of 
dominion  over  property. 

But  Puffendorf  admits,  ho^^^ver,  that 
there  is  nothing  which  prohibits  one 
from  transferring  his  property  to  ano- 
ther, at  the  fame  time  referving  a  parti- 
cular right  to  himfelf  while  he  lives. 
But  he  proceeds  and  fays, — The  quef- 
tion  is  not  fo  much  about  fuch  difpofi- 
tions, as  concerning  wills  by  which  a 
proprietor  difpofes  of  his  property,  and 

at 
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at  the  fame  time  retains  the  liberty  of 
altering  his  will  to  the  laft  moment,  fo 
that  the  riglit  of  the  heir  does  not  com- 
mence till  after  the  death  of  the  tefta- 
tor. 

Now,  it  mufl  be  confefied,  that  this 
difference  is  fo  extremely  nice,  that  it 
feems  difficult  to  conceive  any  rcafonable 
ground  for  the  diftinction.  The  foun- 
dation of  it,  however,  feems  to  reft  on 
the  exception  which  Piiffendorf  makes 
to  the  definition  of  a  teftament  given  by 
Grotius,  which  the  latter  confiders  as  a 

fpecies  of  alienation. Confidered  as 

fuch,  it  muft  be  allowed,  that  a  transfer 
to  another,  with  a  refervation  of  a  parti- 
cular right,  is  more  ftridly  a  mode  of 
alienation.  But  if  vve  confider  a  tefta- 
ment as  Puffeudorfy  after  the  Roman 
lawyers,  chufes  to  dcfiiie  it,  to  be  no- 
thing more   than    a  declaration  of  our 

will 
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will  with  regard  to  the  rucceffion  to  our 
eftate,  which  we  may  at  any  time  at  our 
pleafure  alter  and  revoke,  fo  as  to  make 
the  right  commence  after  our  death ;  con- 
fidering  a  teftament  in  this  fenfe,  I  fay, 
there  feems  to  be  no  reafon  why  a  pro- 
prietor may  not  make  a  difpofition  to 
take  efFedt  after  his  death,  with  power 
of  revocation,  as  well  as  make  a  transfer 
to  take  efFe(St  in  his  life-time,  wuth 
power  of  refervation.  The  one,  though 
not  fo  ftridly  a  mode  of  alienation,  is  as 
natural  and  neceflary  a  confequence  of 
the  dominion  over  property  as  the  other; 
for,  in  a  State  of  Nature,  all  means  are 
neceflary  which  promote  the  end  dictated 
by  reafon. 

Though  the  teftamentary  right,  how- 
ever, be  a  Right  of  Nature,  yet  it  has 
been  a  queflion,  whether  it  may  be  ex- 
tended fo  far  as  to  jullify  the  difinherit- 

ing 
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ing  of  children.  Moft  writers,  how- 
ever, have  agreed  that  children  may  be 
difinherited,  and  their  conclufion  feems 
to  be  grounded  on  reafon. 

If  a  child  difcards  all  duty  to  a  pa- 
rent, and  proves  enormoufly  and  habi- 
tually abandoned,  flagitious,  and  unna^ 
tural,  he  may  juftly  be  difinherited. 
His  expectations  of  fucceeding  to  his  fa- 
ther's property  arife  altogether  from  the 
reciprocal  obligations  and  duties  between 
parent  and  child  ;  and  if  he  breaks  afun- 
der  the  bonds  of  nature,  it  is  juft  reafon 
that  he  fhould  forfeit  the  benefits  refult- 
ing  from  thefe  tender  ties.  Grotiusy 
however,  is  of  opinion,  that  a  difinhe- 
rited child  is  intitled  to  aliment,  unlefs 
he  has  deferved  death.  Upon  which 
Fiiffcndorf  oh^Q^wes^  That  he  can  fcarcc 
conceive  how  a  fon  can  dcferve  difheri- 
(bn  or  death,  who  is  in  fuch  a  period  of 

life 
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life  as  to  have  a  claim  of  aliment  from 
his  parents. 

By  this  objedion,  however,  Puff  en-* 
dorfkcms  to  confine  the  word  alimenta 
to  fubfiftence  due  to  fuch  only  as  are  in 
an  infant  (late,  which  furely  Grotius 
could  never  intend,  for  he  ufes  the  word 
alimenta  as  applicable  to  fomething  due 
to  parents  likewife. 

His  meaning  feems  to  be,  that  though 
parents  may  difmherit  their  children, 
yet  they  ought  to  leave  them  fufficient 
for  fubfiftence.  And  this  opinion  feems 
to  be  well  founded  ;  for,  though  of  ripe 
years,  they  may,  from  various  contin- 
gencies, be  incapable  of  providing  for 
themfelves. 

Now  no  bad  behaviour  whatever  can 
forfeit   their   title   to   mere   fubfiftence. 

They 
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They  did  not  bring  themfelvcs  into  the 
world,  and  they  who  were  the  immedi- 
ate caiife  of  their  exiftence,  are  bound  to 
furnifh  the  means  of  fupporting  that 
exiftence,  till  by  the  ad  of  God,  or  of 
the  law,  it  is  extinguifhed. 

Their  exiftence  alone,  therefore,  is  a 
fufficient  title  to  aliment,  but  they  have 
no  derivative  claim  to  the  conveniencics 
and  ornaments  in  life,  but  in  confe- 
quence  of  their  merit.  The  firft  is  due 
as  a  right ;  the  latter  are  claimed  as  re- 
wards :  and  their  merit  is  prefumed, 
where  the  parent  at  his  death  makes  no 
declaration  to  their  prejudice. 

To  recapitulate  what  has  been  fald,  it 
is  fubmitted,  that,  upon  the  whole,  it 
may  be  fairly  inferred.  That  man,  in  a 
State  of  Nature,  has  the  liberty  of  ufing 
his  natural  faculties  conformable  to  right 

reafon : 
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reafon  :— That  while  he  makes  fuch  ufe 
of  them,  his  perron  ought  to  remain 
free : — That  no  one  has  a  right  to  re- 
ftrain  his  liberty,  much  lefs  to  do  him 
any  bodily  harm,  or  to  attempt  his  life  : 
— That  in  cafe  of  any  injury  or  violence 
meditated  or  offered  againft  him,  he  has 
a  right  to  prevent  the  mifchief  intended, 
and  to  ufe  force  in  order  to  obtain  rea- 
fon able  fecurity  : — But  that  neverthelefs, 
when  he  has  provided  for  his  prefent 
fafety,  and  fecured  himfelf  againft  future 
injuries,  he  ought  to  pardon  the  offend- 
er ;  for  that  he  has  no  right  to  profecute 
revenge  in  confideration  folely  of  the  of- 
fence pafl,  but  for  the  purpofes  only 
of  prefent  reparation,  and  of  future 
fecurity. 

And  with  refped  to  property,  it  may 
be  concluded.  That  man,  in  a  State  of 
Nature,  has  a  right  to  as  many  vacant 
•     VoL.L  I  fubjecls 
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fubjeds  as  he  can  acquire  :  —  That  he 
may  alien  and  transfer  his  acquifitions 
in  his  Hfetime  : — That  he  may  difpofe 
df  them  by  will,  to  take  effed:  after  his 
death,  even  to  the  difherifon  of  his  chil- 
dren : — And  that,  where  he  makes  no 
declaration  of  his  will,  his  children  have 
a  derivative  right  to  his  pofTeffions,  from 
the  prefumption  of  his  affection. 

Since,  therefore,  thefe  rights  with  re- 
fpe6t  to  perfon  and  property  belong  to 
man  in  a  State  of  Nature,  it  follows, 
that  every  abufe  of  thofe  rights,  in  re- 
gard to  ourfelves,  and  every  deprivation, 
invafion,  or  interruption  of  them,  in  re- 
gard to  others,  is  a  crime  in  the  more  ex- 
tenfive  fenfejOr,  in  other  words,  an  offence 
againft  the  Law  of  Nature,  which  might 
be  lawfully  puniihed.  It  remains  there- 
fore to  confider  by  whom,  and  how  far 
fuch  punifhment  might  be  inflidted. 
6  ^  SECT. 
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SECT.    W. 

Of  the  Right  of  Private  Revenge 
and  its  Effe&s^ 

T  N  a  State  of  Nature,  offences  of  which 
the  effeds  terminated  in  the  offender 
only,  without  any  immediate  confe- 
quences  with  refped  to  others,  v/ere 
little  regarded ;  and  as  they  provoked 
no  refentment,  they  were  fubjed:  to  no 
punifhment.  At  this  time  the  idea  of 
public  good,  and  of  the  mifchiefs  arifing 
from  bad  example,  were  notions  too  re- 
fined to  take  place ;  and  it  was  not  till 
after  the  eftablifhment  of  civil  fociety 
that  fuch  confiderations  acquired  any  in- 
fluence. 

Offences,  however,  which  immediately 

affeded  others,  did  not  pafs  unrevenged 

I  2  in 
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in  a  State  of  Nature.  As  the  learned 
and  judicious  Author  of  the  Hiftorical 
Law  Tracts  has  obferved,  "No  pafTion 
*'  is  more  keen  than  that  of  rcfcntment, 
*'  which  neverthelefs,  when  kept  within 
"  due  bounds,  is  authorifcd  by  con- 
*'  fcience." 


But  as,  In  a  State  of  Nature,  the 
bounds  of  revenge  are  only  limited  by 
the  difpofition  of  the  perfon  injured ; 
confequently,  in  fuch  a  ftate,  the  mea- 
fure  of  revenge  muft  be  various  and  un- 
certain. 

Men  of  irritable  and  vindictive  na- 
tures will  exprefs  greater  refentment  on 
account  of  fome  flight  injury,  than  others 
of  more  gentle  and  forgiving  tempers 
will  fhew  in  confequcnce  of  the  moft 
grievous  wrong.  Even  a  look  of  con- 
tempt will  incenfe  one  man,  more  than 

the 
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the  fouleft  words  of  calumny  will  pro- 
voke another. 


In  a  State  of  Nature,  wherein  every 
one  is  his  own  avenger,  this  contrariety 
in  the  difpofitions  of  mankind  muft  have 
been  attended  with  various  inconvenien- 
cies.  Grievous  oppreflions  muft  have 
efcaped  with  impunity,  while  flight  in- 
juries were  immoderately  revenged. 

In  fuch  a  ftate,  however,  occafions  of 
difagreement  could  be  but  few.  Thefe 
occafions  have  increafed  with  the  refine- 
ments of  civil  fociety,  which  by  multi- 
plying the  objeds  of  ambition  and 
avarice,  have  enlarged  the  defires  of 
mankind,  and  given  a  larger  fcope  for 
the  unnatural  affedions  to  operate. 

We  may  neverthelefs  conclude,  that, 

even  in  a  State  of  Nature,  the  felfifh 

I  3  prin- 
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principles  militated  againft  the  dilates 
of  reafon.  As  mankind  were  always 
endowed  with  the  fame  natural  faculties, 
each  in  various  degree,  and  as  appetite 
was  always  an  ingredient  in  their  com- 
pofition,  the  greater  part,  no  doubts 
would  feek  the  gratification  of  their  pre- 
fent  defires,  without  regard  to  the  in- 
tereft  of  others,  or  of  their  own  future 
benefit. 


CHAP.     VIII, 

Of  the   firjl   probable    Caufes    of 
Contenimu 

F  we  fearch  deep  for  the  root  of  thefe 
unnatural  affeiftions,  we  fliall  pro- 
bably find  them  co-exiftent  with  the  firfl 
aflbciation,  or,  to  ufe  a  lefs  exceptionable 
term,  the  firft  intercourfe  among  man- 
kind* 
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kind.  The  Golden  Age  makes  a  beau- 
tiful figure  in  poetical  defcription  ;  but 
•we  have  not  the  leaft  room  to  fuppofe 
that  it  ever  exifted  but  in  the  fine  frenzy 
of  the  poet's  brain. 

The  idea  of  property,  and  confequently 
of  an  exclufive  right,  would  naturally 
follow  the  poiTeffion  or  enjoyment  of  any 
acquilition :  and  if,  for  the  fake  of  ar- 
gument, we  admit  fuch  an  abfolute  and 
hypothetical  State  of  Nature  as  fome 
have  imagined,  yet  we  fhall  :find,  that 
even  that  could  by  no  means  be  exempt 
from  caufes  of  contention. 

In  fuch  an  imaginary  ftate,  indeed, 
the  defires  of  mankind  muft,  for  fome 
time,  have  been  confined  merely  to  their 
wants,  and  their  wants  muft  have  been 
few.  The  appetites  of  hunger,  thirft, 
and  love,  with  the  convenience  of  ihel- 
'  ter  from  the  inclemency  of  the  fky, 
I  4  made 
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made  up  the  fum.  The  earth  afforded 
various  abodes  equally  commodious  ;  the 
means  of  nutrition  were  open  to  every 
hand,  and  were  every  where  the  fame  in 
fufFicient  abundance.  Little  difference, 
therefore,  could  arife  about  fubjedts  of 
property. 

It  may  be  fald,  That  though  we  ad- 
mit the  fubjeds  of  property  to  have 
been  equal  and  in  common,  yet  fancy 
might  have  eilabliflied  a  preference 
among  them  where  there  was  really 
none,  and  confequently  beget  conten- 
tion. But  to  grant  the  advocates  for  the 
peace  and  fimplicity  of  fuch  a  ftate  all 
that  can  be  defired,  we  will  not  infift  on 
this  nicety. 

Mankind,  however,  being  compofed 
of  male  and  female,  and  the  former 
being  attracted  by  a  natural  and  irrefift- 
ible  propenfity  to  folicit  the  fociety  of 

the 


CRIMINAL    LAW.     m 

the  latter,  felf-love  would  prompt  hira 
to  defire  an  exclufive  right  to  the  object 
of  his  affections.  Others,  excited  by 
the  fame  feelings,  would  endeavour  to 
obtain  their  wifhes,  and  would  for  that 
purpofe,  rival  his  pretenfions; 

Hence  arifes  a  fource  of  difcord  inhe- 
rent in  our  very  frame :  for  admitting 
that  there  were  originally  an  equal  num- 
ber of  males  and  females,  yet  all  could 
not  be  equally  deiirable,  and  the  conten- 
tion would  be  for  the  moft  lovely  :  and 
this  rivallhip  and  jealoufy  were  probably 
the  firft  felfifh  affections. 

It  is  true,  that,  under  fome  civil  indi- 
tutions,  fuch  as,  for  inffance,  thofe  of 
Laccdtcmon^  this  kind  of  jealoufy  feems 
to  have  been  utterly  extinguifhed,  by 
making  it  honourable  for  men  to  con- 
fign  the  partners  of  their  affedions  to 

flrange 
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flrange  embraces,  and  prohibiting  them 
from  fuch  a  pradice,  by  way  of  punifh- 
ment  for  mifdemeanors. 

But  this  does  not  prove,  that,  in  a 
State  of  Nature,  men  would  not  be 
prone  to  fuch  rivalfhip  on  one  hand,  and 
fenfations  of  jealoufy  on  the  other  :  for 
it  is  well  known,  that  the  force  of  civil 
regulations  will  not  only  counterad;,  but 
will,  in  many  refpeds,  entirely  pervert 
the  natural  afFedions.  Witnefs  the 
many  favage  and  unnatural  cuftoms 
which  have  prevailed,  and  ftill  prevail, 
among  the  Indians^  and  other  barbarous 
nations,  and  which  have  been  even  efta- 
blilhed  by  their  laws. 

In  truth,  no  affedion  of  the  mind 
feems  to  be  more  natural  than  that  of 
jealoufy.  We  may  difcover  early  proofs 
of  it  in  infants;    and  even  creatures, 

who 
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who  are  wholly  guided  by  inftind,  fhew 
marks  of  fond  attachment  to  particular 
objeds,  and  betray  ftrong  fymptoms  of 
jealoufy. 

Thefe  felfifh  affedions  are  of  a  nature 
f(>  deftrudive  to  the  peace  and  order  of 
fociety,  tuat  we  find  all  ftates,  which  can 
boaft  of  any  jefinement  in  their  civil  in- 
Ititutions,  have  framed  their  laws  with 
a  defign  to  obviate  tifc'lj:  ill  efFeds. 

Thus  they  have  endeavoured  to;."^"^^ 
to  every  man  an  exclufive  right  in  the 
partner  of  his  affedions.  In  this  in-. 
ftance,  Civil  Laws  are  founded  on  the 
Law  of  Nature.  The  principle  of  union 
between  the  fexes,  in  a  State  of  Nature, 
is  mutual  good  liking.  There  were  in 
that  ftate  no  collateral  motives  of  honour 
and  intereft  to  pervert  the  natural  incli- 
nations.     Now  Nature,  or  Confcience, 

or 
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or  whatever  we  call  it,  tells  us,  that  no 
one  has  a  right  to  enjoy  her  whom  ano- 
ther loves,  and  has,  by  her  free  confent, 
acquired  the  fiift  poireilion  of. 

To  tolerate  fuch  invafions  would  not 
only  deftroy  the  fource  of  focial  felicity 
between  the  fexes,  but  weaken  the  rela- 
tion between  parent  and  child,  and  in- 
troduce univerfal  difcord  and  dlforder. 

The  fond  attachment  between  man 
and  woman  produces  a  fatisfa<3:ion, 
which  not  only  renders  them  eafy  in 
themfelves,  but  complacent  to  others; 
and  their  mutual  fidelity  neceffarily  aug- 
ments their  tendernefs  towards  the 
pledges  of  their  love. 

But  when  enjoyment  becomes  promif- 

cuous,   the  attachment  is  weakened,  if 

not  totally  deftroyed :  focial  happinefs  is 

I  then 
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then  ever  in  profpe^l,  but  never  attained. 
The  father's  claim  to  his  progeny  being 
thus  become  precarious  and  doubtful, 
and  his  affection  towards  them  confe- 
quently  diminifhed,  the  Iotc  of  variety 
increafes  with  the  indulgence  of  irregu- 
lar appetite,  and  begets  nothing  but  con- 
fufion  and  conteft. 

Though  this,  however,  was  probably 
the  firft  inftance  in  which  the  felfifh  af- 
fedions  began  to  operate,  yet  occafiona 
of  contention  fbon  multiplied.     It  is  not 
reafonable  to  fuppofe,  that  all  men  were 
originally  endowed  with  the  fame  por- 
tion of  intellectual  capacity.     Nature  h 
various  in  all  her  works.     The  fame  va- 
riety is  confpicuous  in  the  intelligent,  as 
in  the   material  creation ;  and  as  men 
were  not  all  framed  with  the  fame  cor- 
poreal ftrength,    neither   were  they  all 
framed  with  the  fame  intelledual  powers. 

The 


126    CONSIDERATIONS  tfi 

The  free-thinking  Author  oiUEfptit^ 
lias  attributed  the  fuperiority  of  intelled 
in  one  man  over  another,  to  the  different 
powers  of  application.  But  if  we  attend 
clofely  to  the  remarkable  difference  ob- 
fervable  among  infants,  we  fhall  be  con- 
vinced that  it  muft  be  derived  from  fome 
other  principle. 

This  difference  between  men  is  an 
endlefs  fource  of  flrife  and  animofity, 
and  muft  have  afforded  very  early  occa- 
fion  of  difagreement.  Though  in  the 
primitive  ftate,  all  the  benefits  of  Nature 
might  be  enjoyed  equally,  and  in  com- 
mon, yet  not  only  fancy  might  create 
an  imaginary^  but  the  difference  between 
men's  intelledual  faculties  would  foon 
eftablifh  a  real  preference  amoag  them. 

All  men,  by  a  natural  impulfe,  would 
be  direQed  to  chufe  the  moft  proper  re- 
treat 
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treat  to  flielter  them  from  the  inconve- 
niencies  to  which  the  change  of  feafons, 
and  the  alterations  of  weather  would  ex- 
pofe  them.  When  the  heat  fcorched 
them,  they  would  naturally  retire  to  the 
thicket,  or  the  firft  neighbouring  fhade. 
When  they  found  themfelves  pinched  by 
bleak  winds,  or  incommoded  by  defcend- 
ing  Ihowers,  Nature  would  prompt  them 
to  creep  into  the  firft  opening  cavern. 

But  men  of  fuperior  fagacity,  would 
improve  the  abodes  which  Nature  pre- 
fented,  fo  as  to  make  them  more  com- 
modious for  the  various  purpofes  of 
fhelter ;  and  would  from  time  to  time 
devife  new  conveniencies.  Others  of  lefs 
invention,  but  of  felfifh  affections,  would 
quickly  become  fenfible  Hf  the  good 
effeds  of  their  improvements,  and  per- 
ceiving the  preference  which  thofe 
abodes  had  over  their  own,  would  form 

defigns 
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defigns  of  difpoflefTing  thofe  who  had 
framed  fuch  convcniencies  ;  and  to  this 
end  would  employ  either  treachery  or 
force,  or  both. 


They  who,  by  their  contrivance  and 
ingenuity,  had  made  dwelling-places  apt: 
and  convenient  for  their  habitation, 
would  naturally  conclude  that  they  had 
a  property,  and  an  exclufive  right  to 
that  fpot,  of  which  they  were  the  firft 
occupants,  and  which  they  had  taken 
fuch  pains  to  improve.  In  a  State  of 
Nature  there  being  no  other  original  way 
of  acquiring  property  but  by  occupancy, 
it  might  be  thought  that  fuch  right  was 
forfeited  by  non-iife^  but  a  continual  per- 
fonal  occupation  is  inconceivable.  Men 
muft  neceHj^rily  have  been  called  from 
their  abodes  in  fearch  of  fuftenance,  and 
for  other  occafional  purpofes.  But  when- 
ever they  went  abroad,  they  would,  if 

they 
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they  had  an  intention  of  returning,  ftill 
retain  in  their  minds  an  idea  of  their 
property  in,  and  their  right  to^.re- 
poffefs  and  re-occupy,  the  places  which 
their  neceffities  obliged  them  to  quit  for 
a  while. 

Others  of  felfifh  affedions,  rcgardlefs 
of  this  right,  which  is  evidently  founded 
on  the  didates  of  Nature,  and  confiding 
■perhaps  in  fuperior  ftrength,  would 
take  adv^antage  of  their  abfence,  and 
having  ufurped  the  occupation  of  their 
property,  would  endeavour  to  maintain 
it  agaihft  the  firft  occupant  and  lawful 
owner. 

Nature  would  dire(5t  the  party  difpof- 
feffed,  to  ufe  all  means  in  his  power  for 
the  recovery  of  his  right.  If  he  was 
confcious  of  fuperior  or  equal  ftrength,  he 
would  attempt    to  regain   it  by  force; 

VoL.L  K  if 
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if  not,  he  would  have  recourfe  to  flra- 
tagem. 

In  time,  however,  men  would  grow 
fenfible,    that  where  force  or   cunning 
was  the  meafure  of  right,  there  could  be 
no  fuch  thing  as  any   permanent  pro- 
perty.    Even  the  moft  powerful  would 
difcover,  that  their  fuperior  flrength  con- 
ferred no  lafting  pre-eminence.     They 
would  fee,  that  though  it  procured  them 
immediate  advantages,    yet  it  was  not 
effedual  to   preferve    thofe   advantages 
when  gained.      They  would   perceive, 
that     many     circumftances     concurred, 
which  placed  men,  weaker  than  them- 
felves,  ultimately  upon  an  equality  with 
them.    They  would  find,  that  they  were 
liable  to  be  conquered  or  injured  by  flra- 
tagcm,  that  they  might  be  affaulted  from 
ambufhes,  or  attacked  in  their  ileep.     In 
fhort,  they  would  quickly  be  made  fen- 
6  fible, 
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fiblc,  that  Nature  has  furnlfhed  every 
man  with  power  to  avenge  his  wTongs, 
and  that  the  weakefl,  by  watching  op- 
portunities, is  mafter  over  the  perfon  of 
the  ftrongeft. 

Tlius  the  nature  of  things  would 
teach  men,  that,  the  heft  title  to  peace 
and  fecurity^  is  to  do  jujlice.  But 
though  the  Hght  of  reafon  points  out 
the  truth  of  this  axiom  to  every  in- 
telligent being,  and  though  it  is  a  prin- 
ciple which  no  one  can  contravert,  yet 
all  will  not  make  it  the  rule  of  their 
practice.  Amidft  the  tumult  of  unruly 
appetites,  this  principle  too  often  efcapes 
attention,  or  makes  but  faint  and  ina- 
dequate imprcflions. 

Human  Nature  is  compounded  oi Rea- 
fon and  Pajfion.     The  latter  impels  us  to 
a<^ion  J  the  former  is  to  dired  our  ac- 
K  2  tions 
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tions  to  right  ends.  Paflion  prompts  us 
to  purfue  feme  immediate  and  apparent 
good  :  Reafon  prefents  a  profpedt  of  real 
and  remoter  advantages.  But  the  far 
greater  part  aim  at  prefent  gratification; 
without  regard  to  the  rights  of  others,  or 

of  their  own  future   intereft. 1  fay 

their  own  future  intereft,  for  it  has  been 
fhewn,  that,  apart  from  all  focial  or  civil 
compacls,  it  is  every  man's  intereft  to  be 
juft  ;  fmce  from  the  equality  which  Na- 
ture has  ultimately  cftablifhed  among 
men,  no  one  can  expe<fl  that  his  injuftice 
will  long  remain  unpuniflied.  And  it  is 
evident,  from  the  Light  of  Nature,  that 
every  ivicked  man  muft  be  alfo  a  iveak 
man. 

But  as  all  men  have  not  the  fame  ca- 
pacity to  perceive  their  true  intereft,  or 
fafficient  command  over  their  paflions  to 
purfue  it,  the  immediate  influence  of  un- 
5  governed 
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governed  appetite  would  cxpofe  the 
greater  part  to  frequent  temptations  of 
injuring  each  other ;  and  injury  on  one 
fide,  would  naturally  occafion  refiftance, 
and  provoke  vengeance  on  the  other  ; 
fo  that  men  would  neceflarily  live  in  a 
ftate  of  inquietude  and  hoftility,  while 
the  right  of  private  revenge  fubfifted. 

The  inconvenience  and  mifery  of  fuch 
a  ftate,  firft  taught  men  the  neceflity  of 
appealing  to  fome  indifferent  and  un- 
prejudiced party,  w^ho  might  compofe 
the  differences  between  them,  and  redrefs 
their  wrongs ;  for  reafon  inclines  every 
man  to  wifli  for  a  ftate  of  peace. 

This  leads  us  to  inquire  into  the  ori- 
gin and  progrefs  of  jurifdidion. 


K  3  CHAP. 
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C  H  A  P.     IX. 

Of  the  Origin  of  JurifdiBion, 

IT  has  already  been  fhewn,  that  a  fa- 
cial ftate  muft  have  exifted  prior  to 
any  civil  fociety  :  and  if  w^e  refort  to  the 
condition  of  our  firft  parents,  we  muft 
conclude,  that  Nature  having  given 
them  power  over  their  offspring,  paren- 
tal Will  and  Authority  didatcd  the  only 
Rules  or  Laws  which  direded  their  chil- 
dren's condudl.  When  their  progeny, 
however,  attained  to  years  of  maturity, 
the  parental  authority  neceffarily  ceafed. 
It  feems  reafonable  neverthelefs  to  ima- 
gine, that  parents  ftill  continued  to  ex- 
ercife  that  kind  of  dominion,  by  virtue 
of  their  authority,  which  they  before 
maintained   by  reafon  of   their  power. 

piildreii 
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Children  who  had  long  been  accuftomed 
to  obey,  would  not  immediately  with- 
draw themfelves  from  fubjedlon. 

The  maintenance  of  parental  autho- 
rity, however,  muft  have  depended  on 
the  dlfpofitlons  of  the  children  ;  and  as 
their  nature  was  more  or  lefs  mild  and 
tradable,  the  parental  authority  was 
more  or  lefs  extenfive  and  durable.  For 
fome  are  by  nature  fo  ferocious  and  un- 
traceable, as  not  to  be  reftraincd  by  mere 
authority,  without  power. 

If  a  difference  arofe  between  two  who 
lived  in  the  fame  family,  it  would  ne-? 
ceffarily  be  referred  to  the  pater  fannliasy 
and  his  decifion  would  undoubtedly  be 
refpeded  by  thofe  under  his  immediate 
power  and  authority.  This  therefore 
muft  have  been  the  firft  kind  of  jurif- 
didion. 

K  4  When 
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When  mankind  was  fo  far  multiplied 
as  to  feparate  into  different  families,  it 
was  natural  and  neceffary  for  the  chil- 
dren, wheri  feparated,  to  affume  the  fame 
power  over  their  families,  which  had 
been  exercifed  over  themfelves.  The 
government,  if  we  may  fo  call  it,  of  each 
family  being  therefore  ftill  patriarchal,  it 
muil  follow,  that  the  rules  of  adion,  in 
fuch  a  ftate  of  fociety,  muft  be  various 
and  difcordant. 

Whatever  depends  on  arbitrary  will, 
muft  be  changeable  and  fiuduating.  As 
men  arc  differently  organized,  and  are 
endowed  with  various  degrees  of  per- 
ception and  judgment,  their  conclufions 
with  refpe6:  to  right  and  wrong  will 
frequently  be  different ;  and  their  wills, 
influenced  by  fuch  conclufipns,  will  take 
pppofite  dire(ftions. 


?.q 
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So  great  is  the  imperfedionof  Human 
Nature,  that  the  will  of  one  and  the  fame 
man  will  not  be  confonant  and  uniform. 
A  change  in  the  habit  of  body,  the  tem- 
porary influence  of  fome  ungoverned 
paffion,  and  a  variety  of  accidental  oc- 
currences, will  affect  the  judgment  and 
alter  the  w^ill. 

There  are  circumftances,  it  is  true, 
concerning  which  the  principles  of  man- 
kind will  becorrefpondent;  and  in  which, 
fuch  as  are  of  natural  and  focial  affec- 
tions, will  alfo  agree  in  point  of  prad:ice. 

That  it  is  the  duty  of  parents  to  nou- 
rifh  and  fupport  their  helplefs  offspring, 
for  inftance,  is  a  principle  of  humanity 
ingrafted  in  nature ;  and  mufl  be  uni- 
verfally  acknowledged.  The  obligation 
likewife  not  to  offer  unprovoked  vio- 
lence to  another,   is  a  principle  w^hich 

mufl; 
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mud  be  alTented  to  by  every  one  en- 
dowed with  the  light  of  reafon. 

But  the  allwlfe  Author  of  our  being 
has  not  thought  fit,  that  men  in  general 
ihould  arrive  even  to  that  fmall  degree 
of  perfedion,  which  the  examples  of 
fome  individuals  prove  to  be  attainable. 
If  the  beft  and  wifeft  of  men  have  not 
been  able  to  reduce  their  appetites  under 
the  dominion  of  reafon  in  every  inflance, 
■we  cannot  be  furprized  that  the  far 
greater  part  fliould  be  flaves  to  paiTioa 
and  prejudice. 

The  influence  of  thefe  principles  muft, 
in  a  State  of  Nature,  have  been  attended 
with  pernicious  efFeds.  If  a  difpute 
arofe  between  parties  of  different  fami- 
lies, it  muft  be  fuppofed  that  each  Pa- 
triarch would  be  partial  to  thofe  of  his 
own  tribe,  and  that  they  would  confe- 

queutly 


CRIMINAL   LAW.      139 

quently  difFer  in  their  judgment;  and 
thus  the  matter  would  be  left  open,  and 
muft  be  determined  by  force. 

In  time,  however,  they  would  not 
only  perceive  the  inefficacy  of  fuch  ju- 
rifdidion  to  prevent  contefts  by  force, 
t>ut  families  would  become  too  numerous 
for  fuch  patriarchal  government.  Man- 
kind therefore  feeling  the  ill  efFe£ls  of 
ungoverned  force,  and  occafions  of  conr 
tell  increaling  as  the  fubje^ls  of  property 
jnultiplied,  they  were  naturally  led  to 
devife  fome  means  for  compelling  every 
one  to  regulate  his  adions  in  conformity 
with  thofe  principles,  which  the  di(3;ates 
of  Nature  pronounced  juft. 


C  H  A  P. 
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CHAP.      X. 

Of  the  Progrefs  of  JurifdiBioHi 

THE  firfl  expedient  men  would 
probably  contrive  to  prevent  the 
ill  confequences  of  private  revenge, 
would  be  to  chufe  fome  one  of  diftin^ 
guifhed  probity  and  underftanding, 
whom  they  would  appoint  to  determine 
all  differences  which  fhould  arife  among 
them  ;  agreeing  at  the  fame  time  to  affiit 
him  in  carrying  his  decrees  into  execu- 
tion. 

In  this  frniple  model  of  government, 
if  it  deferves  that  name,  we  cannot 
conceive  any  legijlatlve  branch.  The 
powers  \vere  only  judicial  and  executive. 

The 
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The  Law,  or  rule  of  adiorij  was  declared 
ex  pojl  fa^Oy  as  occafions  arofe. 

It  follows  that  the  declfions  of  fuch  an 
imperfetS  and  arbitrary  judicatory  muft 
unavoidably  be  vague  and  inconfiftent. 
The  magiflrate  bialTed  by  his  affedlions, 
might,  through  partiality  to  one,  or  pre- 
judice to  another,  decree  wrongfully ; 
add  to  this,  that  human  judgment  being 
influenced  by  a  variety  of  external  and 
accidental  caufes,  he  would  probably,  at 
different  times,  view  the  fame  circum- 
ftances  in  different  lights,  and  his  adju- 
dications would  of  courfe  clafii  with  each 
other. 

Was  it  reafonable  however  to  fuppofe 
him  fo  exempt  from  human  frailty,  as 
to  be  always  juft  and  confident  in  his 
decifions,  yet  it  would  be  too  much  to 
€xpe<5t  that  his  fucceffors  fhould  inherit 

the 
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the  fame  portion  of  imdcrftanding  and 
integrity.  Impelled  by  different  motives, 
diredcd  by  different  lights,  each  per- 
haps would  reje£l  the  conclufions  of  his 
predeceffor,  and  pronounce  different  de- 
crees. 

Amidfl  this  contrariety  and  contradic- 
tion, there  could  be  no  eflablifhed  rule, 
by  which  men  could  frame  their  conduct 
towards  each  other.  Unjuft  or  errone- 
ous determinations  would  encourage  the 
wicked  to  perfevere  in  evil,  and  the  in- 
jured would  remain  without  any  hope  of 
redrefs,  but  from  private  revenge. 

Mankind  would  be  duly  fenfible  of 
the  mifchiefs  ariling  from  fuch  an  im- 
perfed  fyflem.  Under  the  fenfe  of  evil, 
the  mind  is  inceffantly  occupied  in  con- 
triving a  remedy. And  the  remedy 

devifed  in  this  cafe,  brought  men  on  a 

flcp 
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flep  nearer  towards  a  more  perfe£l  frame 
of  government. 

To  prevent  tlie  ill  effe^s  of  fuch  re- 
pugnant and  inconfiflent  determinations, 
they  found  it  was  neceflfary  previouily  to 
frame  certain  eftabliHied  rules  or  Laws, 
by  which  the  members  of  the  commu- 
nity were  to  regulate  their  anions  with 
refpedt  to  each  other. 

Having  agreed  on  thefe  previous  Laws 
or  rules  of  Adtion,  they  then  chofe 
fome  perfon  in  whom  they  could  con- 
fide, and  appointed  him  Chief  Magi- 
ftrate,  under  the  obhgation  of  judging 
all  cafes  agreeable  to  fuch  ftated 
Laws,  and  of  direding  execution  ac- 
cordingly. 

Hence  perhaps,  ftridly  confidered,  we 
may  date  the  firfl:  origin  of  Civil  Com- 
pact J 
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paB ;  and  this,  politically  fpeaking,  was 
the  firll  kind  of  government. 

Thefe  Rules  or  Laws,  it  is  probable, 
were  made  with  the  joint  confent,  either 
tacit  or  expreft,  of  the  whole  bodyj  and 
in  all  likelihood  comprized  every  cafe 
which  could  arife  in  the  narrow  and 
circumfcribed  intercourfe  then  fubfift- 
ing  among  the  members  of  the  commu- 
nity. 

But  as  the  conneclions  among  man^ 
kind  became  more  various  and  dilated, 
new  cafes  daily  evolved  and  multiplied, 
for  which  no  proviiions  were  made 
by  the  fcanty  code  of  Laws  then  in 
being.  In  all  fiich  cafes  therefore  of  a 
new  impreffion,  the  magiftrate  muft  of 
necefhty  cxercife  a  difcretionary  power, 
or  there  muft  be  a  failure  of  juftice. 

The 
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The  exerclfe  of  fuch  difcretion,  in 
thefe  Inftances,  would  of  courfe  be  pro- 
dudive  of  thofe  evils  which  were  expe- 
rienced before  the  inflitution  of  the 
Laws  in  being,  and  which  thofe  Laws 
were  intended  to  prevent.  The  return 
of  this  inconvenience,  would  fuggeft  a 
farther  improvement  in  government. 

Men  would  now  perceive  the  necef- 
fity  of  a  chofen  legiflative  body,  who 
might  be  always  at  hand,  to  enadt  new 
Laws,  with  refpedl  to  frefh  contingen- 
cies, fo  as  to  avoid  a  difcretionary  power 
in  the  magiftrate,  and  at  the  fame  time 
expedite  the  demands  of  juftice. 

The  legiflative  body  were,  no  doubt, 
compofed  of  fuch,  among  the  bulk  of  the 
people,  as  were  moft  eminent  for  their 
knowledge  and  virtue  ;  and,  in  all  pro- 
bability, the  magiftrates  vefted  with  the 

Vot.  I.  L  judicial 
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judicial  and  executive  powers,   made   a 
part  of  the  legiflature. 

It  is  likely,  however,  that  the  judicial 
and  executive  powers  flill  remained 
united.  No  human  inilitutions  are  com- 
pleted on  a  fudden.  We  may  conclude 
therefore  that  the  feparation  was  made 
by  degrees ;  and  this  was  a  farther  ad- 
vance towards  improvement. 

The  magiflrates  being  under  an  obli-* 
gation  of  judging  according  to  known 
prefcribed  Laws,  and  the  legiflative  body 
being  attentive  to  provide  for  all  new 
cafes,  they  were  in  a  great  degree  re- 
ftrained  from  deciding  according  to  ca- 
price or  partiality.  But  being  likewife 
intruded  with  the  executive  power,  they 
might  fhew  favour  to,  or  indulge  a  pre- 
judice againft  criminals  or  fuitors,  by 
delaying  execution,  and  other  methods^ 
©f  undue  procedure. 

This 
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This  inconvenience  fuggefted  the  ex- 
pedient of  keeping  the  three  powers  of 
government  feparate  and  diftind.  The 
firft  branch  had  the  power  of  making 
the  Laws ;  the  fecond  expounded  them, 
when  made,  by  applying  them  to  parti- 
cular fads,  and  the  third  ordered  the 
judgments  of  the  fecond  to  be  carried 
into  execution.  But  the  fupreme  power 
naturally  refided  in  the  finl:. 

Government  now  began  to  draw  fome- 
what  nearer  the  perfection  it  has  fince 
happily  attained.  But  the  works  of  hu- 
man invention  are  progreffive,  and  are 
not  completed  but  by  degrees.  At  the 
laft  improvement  we  are  apt  to  fit  down 
fatisfied,  and  vainly  imagine  that  we  have 
accomplifhed  the  end  we  propofed  ;  but 
time  foon  unravels  the  fine-fpun  fyftem, 
and  we  find  ourfelves  obliged  to  inter- 
v/cave  frefh  materials  to  repair  the  dif- 
ordered  texture. 

L  2  Thus 
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Thus  after  the  three  powers  were  di- 
vided, and  veftcd  in  different  hands,  in- 
conveniences were  flill  felt  ;  which, 
while  the  concerns  of  mankind  lay  in  a 
narrow  compafs,  were  feldom  experi- 
enced or  attended  to,  and  were  confe- 
quently  not  provided  for. 

The  judicial  power  being  entrufled 
with  the  expofition  of  the  Law,  and  as 
it  depended  on  their  judgment  whether 
the  cafe  or  fadt  fub  lite,  was  or  was  not 
within  the  defcription  of  the  Law,  here 
was  evidently  a  great  latitude  flill  left  for 
the  exercife  of  partiality  or  opprellion. 

Men  of  the  moft  confummate  know- 
ledge and  unblaffed  probity  are  flill 
men.  Be  their  judgment  ever  fo  acute, 
their  hearts  ever  fo  uncorrupt,  yet  even 
too  exquifite  a  fenfibility  of  nature  may 
in  fome  cafes  mifguide  the  one  and 
pervert  the  other.  Affe<^ion  and  pre- 
judice 
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judice  operate  imperceptibly  on  men  of 
lively  fenfations,  and  make  them  often 
unjuft  in  thofe  very  inftances  wherein 
they  flatter  themfelves  that  they  are  onjy 
generous. 

Thus  the  Judges  might,  by  too  libe- 
ral a  conftrudion  of  the  evidence  relative 
to  the  fa£t,  fometimes  involve  cafes 
within  their  jurifdidion  contrary  to  the 
meaning  of  the  legiflature ;  at  other 
times  they  might  counteract  the  legifla- 
tive  intention,  and  in  conlequence  of  too 
limited  an  interpretation  of  the  evidence, 
exclude  cafes  clearly  within  the  fpirit  of 
the  law. 

Thefc  abufcs  would  quickly  be  per- 
ceived, and  men  would  apply  their  in- 
genuity to  obviate  their  ill  confequences. 
The  remedy  which  has  been  devifed  in 
this  country,  I  mean  the  invention  of 
Juries^  is  fuch  as  does  honour  to  human 
L  3  policy; 
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policy;  it  being^erhaps  the  moft  efFec- 
tual  means  for  the  prefervation  of  liberty, 
and  the  fecurity  of  property,  which  hu- 
man wifdom  is  capable  of  contriving. 


CHAP.     XI. 

Of  jfun'es. 

lY  this  happy  inftitution  the  judg- 
ment with  regard  to  the  fa(ft,  and 
the  conftrudtion  with  refpecl  to  Law,  are 
made  diftindt  confiderations,  and  are  in 
fbme  degree  cognizable  by  different 
powers. 

The  Jury,  which  is  compofed  of  twelve 
men  chofen  by  lot  out  of  a  greater  number, 
determine  whether  the  fads  alledged  are 
fufficiently  proved  by  teftimoriy  or  evi- 
dence, and,  after  having  been  affifted 
by  the  expofition  of  the  court  with  re- 
gard to  points  of  Law,  they  find  for  or 

againfb 
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againft  the  IJfiiey  and  then  the  Judge  is 
to  pronounce  the  judgment  which  the 
Law  has  prefcribed  in  each  particular 
cafe. 

Thus  every  mode  of  jurifdi£tion  has 
its  ftated   bounds,    and   each  is   wifely 
feparated   from  the  others.      At  what 
time  thislaft  feparation  was  made,  is  dif- 
ficult to  determine.     Some  writers  trace 
the  inftitution  of  Juries  no  farther  back 
than    the    Normans,   and    fuppofe    they 
were   introduced   by   WiUiajit  the  Con- 
queror.     Many  deem  them   of   earlier 
date,   and  derive  their  origin  from  the 
SaxonSf  and  fuppofe  that  they  borrowed 
them    from    the    Britons  ;    but   a   late 
karned  and  elaborate  treatifc,  intitled,  An 
Enquiry  into  the  Ufe  and  Praclice  ofjii- 
ries   among   the    Greeks    and   Romans, 
leaves  little  room  to  doubt,   but  that  the 
A^Kotg-cn  among  the  Athenians^  and  the 
L  4  Judices 
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indices  among  the  Romans,  anfwered 
the  end  and  ufe  of  Juries  in  our  confti- 
tiition ;  and  that  as  the  JRomans  bor- 
rowed them  from  the  Grecians,  we  took 
them  from  the  Romans, 

Some  veftiges  of  trial  by  Juries  appear 
among  the  Anglo-Saxon  Laws  of  King 
Edgar  and  King  Ethelred-y  but  Sir  Henry 
Spelman  fays,  That  the  ufe  of  trials  by 
Jury  before  the  Gonqueft  was  very  rare> 
and  did  not  prevail  in  ariy  great  degree 

before   the  reign  of  Henry  II.-- That 

King,  among  other  reformations  he 
made  in  the  adminiftration  of  juftice  in 
his  kingdom,  inftcad  of  the  trial  by 
Duel^  which  was  frequently  determined 
againft  the  rightful  claimant,  introduced 
the  trial  by  Grand  AJJize,  ovjury,  which, 
as  Glanville  obferves,  was  a  Royal  benefit, 
conferred  on  the  people  by  the  clemency  of 
the  Prince,  ivith  the  advice  qf  bis  nobles, 

in 
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in  the  place  of  DueU  for  the  prevention 
of  bloodfhed  and  good  of  the  public. 
The  verdidt  of  the  Jury  in  a  Grand 
AiTize  was  final,  fo  that  no  recourfe 
could  be  afterwards  had  to  the  trial  by 
Duel. 

BraSlon  has  likewife  told  us,  That  in 
his  time,  a  perfon  accufed  of  felony  had 
his  choice  of  being  tried  either  by  Duel 
againft  the  appellant  who  accufed  him,  or 
by  his  Country, 

The  trials  by  Duel  and  Ordeal,  which 

were  at  firft  intended  as  guards  againft 

fraud  and  violence,  being  found  to  be 

very   inadequate  remedies,  the  trial  by 

Jury  was  therefore  adopted  in  their  ftead: 

and  the  form  and  manner  of  that  trial 

has  been  frequently  varied  and  reformed, 

in  order  to  adapt  it  to  the  convenience  of 

of  the  times,  and  to  ^uard  it  from  al| 

biafs  and  partiality. 

6  It 
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It  is  needlefs  here  to  enter  into  a  de- 
tail of  the  feveral  alterations  which  have 
teen  from  time  to  time  made  in  this  ex- 
cellent indkution,  in  order  to  bring  it  to 
the  Hate  of  perfection  it  now  enjoys  j 
but  we  cannot  help  obferving,  that  ex- 
cellent as  it  is,  and  though  it  was  ori- 
ginally intended  to  guard  againft  par- 
tiality, power,  and  oppreffion,  it  is 
fometimes,  though  happily  but  feldom, 
attended  with  inconvenient  effedts.  The 
Jury  being  generally  compofed  of  per- 
fons,  whofe  knov/ledge  is  confined  to 
moderate  bounds,  in  proportion  to  their 
opportunities  of  information,  and  who 
have  no  previous  knowledge  of  the  Law 
in  the  cafe  which  they  are  to  try,  it  can- 
not be  fuppofed  that  they  are  capable, 
without  the  afliflance  of  the  court,  of 
difcriminating  the  nice  circumilances  at- 
tending fome  cafes,  or  of  making  an 
adequate  decificn  on  the  points  of  Law 

which 
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which  occur  in  the  courfe  of  the  trial, 
where  each  council  for  both  parties  may 
contend  that  the  Law  is  on  his  fide  with 
a  view  of  mifleading  the  Jury. 

From  hence  it  happens  that  verdi£ls 
are  fometimes  capricious  and  erroneous ; 
and  as  obflinacy  is  the  undoubted  off- 
fpring  of  ignorance,  the  Jury  frequent- 
ly perfevere  in  their  firft  determination^ 
however  erroneous,  without  regard  to 
the  information  or  advice  of  the  Judge. 

The  duty  or  power  of  Jurymen  does 
not  indeed  feem  to  be  fufficiently  afcer- 
tained.  Some  are  of  opinion,  that  they 
are  to  judge  only  upon  the  fa(£t,  and  not 
upon  the  law :  but  this  dodrine  has  been 
ftrenuoufly  controverted  by  others,  who 
contend,  that  th$y  are  to  determine  upon 
the  Law  as  well  as  upon  the  Fa^» 

SECT. 
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SECT.    11. 

How  far  Juries  are  to  determine 
upon  the  LaWy  as  well  as  the 
FaB? 

TN  the  confideratlon  of  this  queftion, 
I  fhall  chiefly  confine  myfelf  to  the 
proceedings  in  criminal  matters,  as  more 
immediately  relative  to  the  fubjed  of 
this  Eflay.  And  here  it  is  material  to 
obferve,  that  all  indictments  not  only 
fet  forth  the  particular  fad  committed, 
but  alfo  fpecify  the  nature  of  the  crime. 
Thus  treafons  are  faid  to  be  done  prodi- 
torie^  or  traiteroufly.  Felonies  are  faid 
to  be  committed  fdonid^  or  felonioufly. 
Public  libels  are  faid  to  be  publifhed  fe^ 
ditiose^  or  feditioufly ;  etjic  de  ceteris. 

When 
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When  the  Jurors,  therefore,  are  im- 
panelled upon  the  trial  of  a  traitor,  they 
are  to  try,  not  only  whether  the  defend- 
ant is  guilty  of  the  fact  of  having  cor- 
refponded  with  the  enemy  (or  whatever 
the  fpecies  of  treafon  may  be),  but  whe- 
ther he  is  guilty  of  having  correfponded 
with  the  enemy  traiteroujly  or  not. 
When  they  are  impanelled  upon  the  trial 
of  a  felon,  they  are  to  try,  not  only 
whether  he  killed  fuch  an  one,  or  took 
fuch  an  one's  property,  but  whether  he 
killed  fuch  an  one  of  malice  p-epenfe^  or 
took  fuch  an  one's  property  felonioujly^ 
In  like  manner,  if  they  are  impanelled 
on  the  trial  of  a  public  libeller,  they  are 
to  try,  not  only  whether  he  publifhed 
fuch  a  writing,  but  whether  he  publifhed 
xXfeditioiiJly  or  not. 

In  fhort,  in  all  thefe  cafes,  it  feems, 
from  the  words  of  the  iiTue,  that  they 

are 
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are  to  try  not  only  the  faSiy  but  the 
crime :  in  other  words,  they  are  to  judge, 
not  only  of  the  aB  done,  but  of  the  in- 
ducernent  for  doing  fuch  a6l,  and  to  de- 
termine whether  it  be  of  the  criminal 
nature  as  fet  forth  in  the  indid:ment. 

It  may  be  concluded,  not  only  from 
the  general  frame  of  indldments,  but 
from  the  nature  of  the  verdid:  in  parti- 
cular cafes,  that  the  Jury  are  vefted  with 
the  power  of  judging  upon  the  law,  as 
well  as  the  fadt,  which  are  indeed  fo 
complicated  in  the  inftances  before  al- 
luded to,  that  it  is  difficult,  if  not  im- 
poflfible,  to  feparate  the  one  from  the 
other. 

In  indicTtments  for  murder,  the  Jury 
may  find  the  prifoner  guilty  of  the  fad: 
of  having  killed  the  deceafed,  but  not  of 
having  killed  him  of  malice  prepenfe^  and 

3  ^^y 
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may  confequently  find  Iiira  guilty  of 
Ttuinjlaughtcr  only.  By  which  vcrdi^ 
they  decide  upon  the  law  as  well  as  the 
fad. 

Many  writers  indeed  feem  inclined  to 
the  opinion  that  Juries  are  to  determine 
upon  the  law,  as  well  as  the  fad. 

Lord  Chief  Juftlce  Hale  fays,  in  his 
Hiftory  of  the  Common  Law,  *'  As  the 
Jury  ajfijls  the  Judge  in  determining 
matters  of  fad,  fo  the  Judge  ajjijls  the 
Jury  in  detennirdng  points  of  law,  and 
alfo  very  much  in  inveftigating  and  en- 
lightening the  matter  of  fact,  whereof 
the  Jury  are  judges."  Thefe  v^ords  im- 
ply that  the  determination  is  in  the  Jary, 
after  having  received  the  proper  qffijl^ 
ance  from  the  Judge. 

And  agajn.  Lord  Hales^  in  the  fecon<l 
book  of  his  Hiftory  of  the  Pleas  of  the 

Crown, 
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Crown,  p.  313.  fays,  "  That  the  coin 
fcience  of  the  Jury  muft  pronounce  the 
prifoncr  guiky  or  not  guilty  ;  for,  to  fay 
the  truth,  it  were  the  moft  unhappy 
cafe  that  could  be  to  the  Judge,  if  he  at 
his  peril  muft  take  upon  him  the  guilt 
or  innocence  of  the  prifoner  ;  and  if  the 
Judge's  opinion  muft  rule  the  matter  of 
facSt,  the  trial  by  Jury  would  be  ufe- 
lefs." 

The  learned  Author  of  the  Commen- 
taries on  the  Law  of  England ^  book  iv. 
p.  354.  fays.  That  fpecial  verdids  fet 
forth  all  the  circumftances  of  the  cafe, 
and  piay  the  judgment  of  the  court, 
whether,  for  inftance,  it  be  murder, 
manflaughter,  or  no  crime  at  all.  This 
is  where  the  Jurors  douU  the  matter  of 
law,  and  therefore  chufe  to  leave  it  to 
the  determination  of  the  court,  though 
they  have  an  unqueftionable  right  of  de- 
termining^ 
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terminlng  upon  all  the  circumftances, 
and  finding  a  general  verdi£t,  if  they 
think  proper  fo  to  hazard  a  breach  of 
their  oaths,  eS"^. 

It  muft  be  owned,  as  has  been  already 
obferved,  that  it  appears  at  firft  fight  to 
be  a  prepofterous  delegation  to  appoint 
twelve  illiterate,  and  the  greateft  part  of 
them  perhaps  ignorant  men,  to  be  the 
ultimate  expofitors  and  arbitrators  of  the 
law,  with  a  power  to  controul  and  over- 
rule the  opinions  and  directions  of  the 
Judges,  who  have  made  the  fcicnce  of 
jurifprudence  their  ftudy,  and  have  been 
raifed  to  the  feat  of  judgment  for  their 
knowledge  and  abilities  in  their  pro- 
felfion. 

But  many  things,  upon  a  flight  and 
tranfient  infpedion,  carry  the  appearance 
of  abiurdity,  which  may  be  reconciled 

Vol.  I.  M  upon 
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upon  a  clofer  examination.  It  lies  not 
within  the  reach  of  human  wifdom  to 
provide  remedies  againft  every  evil  con- 
tingency ;  the  moft  it  can  do  Is,  to  avoid 
the  greater  evil ;  and  perhaps,  upon  a 
more  mature  confideration,  it  will  be 
thought  the  lefler  Inconvenience,  that  the 
Jury  lliould,  after  receiving  the  advice 
and  afliflance  of  the  Judge  as  to  the  law, 
take  under  their  confideration  all  the 
circumftances  of  the  cafe,  and  the  inten- 
tion with  which  the  a£t  was  done,  and 
determine  upon  the  whole,  whether  the 
fadl  is,  or  is  not  within  the  meaning  of 
the  law. 

If  the  Judge,  who  expounds  the  law, 
had  the  power  of  determining  accord- 
ing to  his  own  e^tpofition,  might  not  an 
ialet  be  opened  for  arbitrary  and  par- 
tial decifions  ?  Might  not  the  Judge 
likewife  as  well  be  entrufted  to  de- 
I  cide 
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cide  concerning  the  evidence  of  the 
fad  ?  For,  as  has  been  obferved,  he 
might,  by  a  latitude  of  conftrudion,  bring 
the  fad  within  the  feverity  of  the  Law, 
or  by  a  confined  conftrudion,  he  might 
exclude  it,  though  clearly  within  the 
fpirit  of  the  law,  and  in  either  of  the 
cafes  might  do  manifefl  injuftice. 

Thus  the  life  and  liberty  of  the  fub- 
jed  might  depend  on  the  decifion  of 
one  man,  who  might  poffibly,  in  fome 
cafes,  be  more  likely  to  be  biafled  than 
twelve  Jurors,  totally  indifferent  to  the 
parties  concerned,  who  are  fworn  to 
give  a  true  verdid,  and  muft  do  it  un- 
der the  peril  of  a  heavy  punifhraent,  and 
whofe  duty  it  is  to  receive  the  advice 
and  afliftance  of  the  court,  and  to  ftate 
to  the  Judge  their  doubts  and  difficulties, 
if  any  fhould  occur.  Is  there  not  lefs  to 
be  apprehended  from  the  occafional  mif- 
M  2  takes 
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takes  of  judgment  in  twelve  fuch  Jurors, 
than  the  poffible  error  of  judgment  or  of 
will  in  the  Judge,  who,  whatever  be  his 
knowledge  or  probity,  is  but  a  man  ? 

Befides,  it  does  not,  in  truth,  of- 
ten happen,  that  the  Jury  difregard 
the  advice  and  diredions  of  the  Judge, 
The  opinion  of  the  bench  has  gene- 
rally its  due  weight ;  and,  though  Ju- 
ries now  and  then  give  erroneous  ver- 
dids,  contrary  to  the  opinion  of  the 
court,  yet  their  error  may  in  moft  cafes 
be  redified. 

Though  the  pra6lice  of  punifhing  a 
Jury  by  attaint  for  bringing  in  a  verdict 
contrary  to  evidence,  has  of  late  years 
been  difufed,  yet,  in  civil  cafes,  a  me- 
thod more  effedtual  to  redrefs  the  wrong 
has  been  fubftituted,  which  is  that  of 
making  application  to  the  court,  who, 

accord- 
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according  to  the  circumftances,  will 
grant  a  new  trial.  So  that  the  party  in- 
jured by  their  wrong  finding,  is  not 
without  a  remedy. 

If  their  wrong  verdid  indeed  rcfpeds 
a  criminal  matter,  a  failure  of  juftice  in 
one  inftance  feems  unavoidable ;  for  if 
they  acquit  the  guilty  prifoner,  he  can- 
not be  brought  to  trial  again  for  the  fame 
offence ;  but  fhould  they  condemn  him 
wrongfully,  the  cafe  is  not  altogether 
without  a  remedy ;  for  the  court  of 
King's  Bench  may  grant  a  new  trial 
where  the  Jury  have  found  the  prifoner 
guilty  contrary  to  the  evidence ;  and  our 
conftitution  has  wifely  lodged  a  power 
in  the  Crown  to  remit  the  fentence* 


M  3  CHAP. 
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C  H  A  P.     XII. 

Of  the  Dlvijion  of  Courts. 

WHILE  the  concerns  of  mankind 
moved  within  a  narrow  fphere, 
while  their  wants  were  few,  their  traffic 
fmall,  their  ideas  of  the  relative  duties  of 
life  imperfed,  and  their  notions  of  poli- 
tical diftindions  crude,  their  fyftcm  of 
laws  might  have  been,  without  inconve- 
nience, fimple  and  fummary. 

But  as  improvements  and  refinements 
increafed  their  wants,  as  trading  and 
commercial  intercourfe  extended,  as  they 
acquired  more  enlarged  ideas  of  the  re- 
ciprocal duties  arifmg  from  the  various 
natural  connexions  between  man  and 
man,  as  they  became  fenfible  of  the  ne- 

ceflity 
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cefTity  of  eftabliihing  and  maintaining 
the  political  degrees  of  pre-eminence 
and  fubordination,  every  progreflion  to- 
wards improvement  muft  confequently 
have  increafed  the  volume  of  their  laws. 

As  people  multiply,  and  the  fubjeds 
of  property  become  more  various,  the 
modes  of  acquiring,  maintaining,  and 
transferring  each  diflind  fubjed  muft  in- 
creafe  in  proportion.  Amidft  fuch  ex- 
tenfive  intercourfe  likewife,  the  tempta- 
tions to  injuftice  and  difhoncfty  will  in- 
creafe,  and  laws  muft  be  provided  againft 
every  rifmg  fpecies  of  injuftice  and  op- 
preflion. 

As  every  civilized  nation  muft  have  a 
^enfe  of  religion,  and  perceive  the  ne- 
ceflity  of  fuperadding  divine  obligations 
to  ftrengthen  human  inftitutions,  hence 
again  arifes  a  principal  objedt  of  legifla- 
tive  attention. 

M  4  In 
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In  fhort,  the  growing  multiplicity  and 
infinite  variety  of  concerns,  which  daily 
evolved  as  fociety  ripened  by  civil  infti- 
tutions,  muft  evince  the  expedience  of 
clafling  and  diftinguifhing  the  various 
objeds  of  jurifprudence,  and  of  appro- 
priating different  courts  for  the  cogniz- 
ance of  diflind  fubjeds  of  jurifdidion. 

It  would  not  only  be  impoffible  for 
the  fame  Judges  to  attend  to  fuch  an 
endlefs  diverfity  of  caufes,  but  the  judg- 
ments concerning  each,  often  depending 
on  different  principles,  muft  in  fome 
cafes  unavoidably  occafion  a  confufioa 
and  repugnance  in  their  decifions. 

Thus,  in  time,  the  boundaries  be- 
tween civil  and  criminal,  and  other  va- 
rious fubjeds  of  jurifdidion,  were  afcer- 
tained  :  And  thus,  as  religion  extended 
its  facred  influence,  its  niinifters  claimed 

peculiar 
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peculiar  regard,  various  rights  were  an- 
nexed to  their  holy  funOion,  and  feveral 
fpecies  of  offence  more  immediately  re- 
lative to  the  religious  department  were 
referred  to  the  cognizance  of  ecclefiafti- 
cal  courts. 

As  the  power  of  the  fupreme  magi- 
ftrate  became  more  extenfive  and  better 
fecured,  many  rights  and  emoluments 
were  annexed  to  his  high  office ;  and  a 
court  was  found  neceffary  to  fuperintend 
the  revenue,  and  to  regulate  all  matters 
incident  thereto. 

As  commerce  fpread  her  fails,  and  ex- 
tended focial  intercourfe  to  diflant  re- 
gions, the  naval  department  became  a 
neceffary  obje£l  of  confideration  ;  and 
courts  of  Admiralty  w^ere  inflituted  to 
fuperintend  and  determine  fuch  matters 
as  fell  within  the  maritime  province. 

The 
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The  feveral  courts  of  Common  Law 
being  governed  by  ftated  rules,  and  de- 
cidlnfr  according  to  certain  laws,  it  muft 
neceflarily  happen,  that  thofe  laws,  calcu- 
lated for  the  general  good,  muft  fome- 
times  prove  fevere  and  injurious  to  indi- 
viduals. 


It  is  impofTible  for  the  fubtlety  of  man 
to  forefee,  and  obviate  every  inconveni- 
ence which  fprings  in  the  courfe  of  civil 
intercourfe.  Nice  and  peculiar  circum- 
flances  will  vary  cafes  apparently  fimilar, 
and  it  would  be  impracticable  for  the 
legiflator  to  comprehend  and  diftinguifh 
them,  fo  as  to  draw  the  line  between  im- 
punity and  fe verity,  injuftice  and  op** 
preflion. 

From  hence  arofe  the  neceflity  of  in- 
llituting  a  court  of  Equity,  to  moderate 
the  rigours  of  the  Common  Law :  A 

court 
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court  of  very  early  date  and  moll  exten- 
five  jurifdidion. 

The  vaft  increafe  and  extent  of  focial, 
trading,  and  commercial  intercourfe  made 
it  neceflary  to  inftitute  other  fubordinate 
courts,  with  dependant  jurifdidions. 

But  to  enumerate  the  fevcral  courts  of 
juflice,  to  give  an  hiftorical  detail  of  their 
iirft  inflltution,  and  of  the  nature  and 
extent  of  their  feveral  jurifdi(flions,  is 
foreign  to  the  defign  of  the  prefent  efTay. 
It  will  not  however  be  improper  to  trace 
the  origin,  and  give  fome  account  of  the 
jurifdidion  of  the  court  of  King's  Bench, 
as  being  more  immediately  connected 
with  the  fubjcd  of  thefe  confiderations. 


CHAP. 
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CHAP.     XIIL 

Of  the  Court  of  Kings  Bench, 

THE  court  of  King's  Bench  was 
originally  the  only  court  in  Wefl- 
minfter  Hall,  and  the  courts  of  Common 
Pleas  and  Exchequer  have  rifen  out  of 
it.  It  was  anciently  the  court  where  the 
king  of  England  ufed  to  fit  in  perfon, 
and  was  therefore  moveable  with  the 
court,  or  king's  houfehold,  and  called 
Curia  domini  Regis,  or  ^ula  Regis,  or 
Regia :  And  by  Stat.  28  Ed.  I.  chap.  5. 
the  court  is  to  follow  the  king. 

This  court  hath  fupreme  authority, 
the  king  himfelf  being  ftill  prefumed  by 
Law  to  fit  there,  though  judicature  only 
belongs  to  the  judgts  of  the  court. 

Anciently 
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Anciently  the  Chief  Juftice  of  the 
court,  who  was  ftiled  Summits  "Jujlicia^ 
rius,  or  Capitalis  'Jufi'icianus  tot'ms  An-- 
gUts,  was  created  by  letters  patent,  but 
Edw.  I.  among  other  alterations  ordained, 
that  he  fhould  be  created  by  writ,  as  is 
in  ufe  at  this  day. 

The  ancient  dignity  of  this  fupreme 
magiftrate  was  very  great.  He  had  the 
prerogative  to  be  vicegerent  of  the  king- 
dom, when  any  of  our  kings  went  be- 
yond fea  :  being  generally  appointed  to 
this  ofEce  out  of  the  greateft  among  the 
nobility.  And  he  enjoyed  that  power 
alone,  which  was  afterwards  diflributed 
among  three  other  great  magiftrates; 
that  is,  he  had  the  power  of  the  Chief 
Juftice  of  the  Common  Pleas,  of  the 
Chief  Baron  of  the  Exchequer,  and  of 
the  Mafter  of  the  Court  of  Wards.  And 
he  commonly  fate  in  the  king's  palace, 

and 
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and  there  executed  that  authority  which 
was  formerly  performed  per  comitem  pa-- 
latiii  in  determining  differences  which 
happened  between  the  barons  and  other 
great  perfons  of  the  kingdom,  as  well  as 
caufes  criminal  and  civil  between  other 
n;en. 

But  the  power  of  this  great  officer  be- 
came at  length  dangerous  to  govern- 
ment, and  obnoxious  to  the  baronage. 
And  as  tlie  Aula  Regis  was  obliged  to 
follow  the  king's  houfehold  wherever  it 
removed,  fo  that  fuits  were  attended  with 
great  delay  and  expence,  it  was  thought 
right  to  appoint  two  other  Juftices  ;  to 
each  whereof  were  afligned  a  diftindt 
jurifdiction,  viz,  to  one  the  North  parts 
of  England,  and  to  the  other  the  South. 
And  in  the  reign  of  Ediv.  I.  thefe  di- 
vided jurifdidions,  were  reduced  to  one 
court  j   with   a  farther   abridgment   of 

their 
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their  greatnefs,  both  as  to  the  dignity  of 
the  Judges,  and  the  extent  of  their  ju- 
rifdidion  ;  for  thefe  Judges  were  no 
longer  chofen  out  of  the  nobility  as  for- 
merly, but  out  of  the  commons,  who 
were  men  of  integrity,  and  fkilful  in  the 
Laws  of  the  Land. 

The  jurifdi£lion  of  this  court,  how- 
ever, is  ftill  very  extenfive.  The  Juftices 
of  the  King's  Bench  are  fovereign  juftices 
of  oyer  and  terminer,  gaol  delivery,  and 
of  eyre,  and  the  fupreme  confcrvators  of 
the  peace,  and  coroners  of  the  land ;  and 
their  jurifdidion  is  general  all  over  Eng" 
land. 

The  Juftices  of  the  King's  Bench  have 
a  fovereign  jurifdidion  over  all  matters 
of  a  criminal  and  a  public  nature,  judi- 
cially brought  before  them  ;  to  give  re- 
medy either  by  the  Common  Law,  or 

by 
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by  Statute :  and  their  power  is  original 
and  ordinary  ;  when  the  king  hath  ap- 
pointed them,  they  have  their  jurifdic- 
tion  from  the  Law, 

Whatever  crime  is  againfl:  the  public 
good,  though  it  doth  not  injure  any  par- 
ticular perfon,  comes  within  the  cogniz- 
ance of  the  jufticcs  of  this  court ;  and 
no  fubje«ft  can  fuffer  any  kind  of  unlaw- 
ful violence  or  injury  againft  his  perfon, 
liberty  or  pofielhons,  but  he  may  here 
have  a  proper  remedy ;  not  only  by  way 
of  fatisfadion  in  damages,  but  by  the 
exemplary  punifhment  of  the  offender  : 
for  this  court  is  confidered  as  the  ciijlos 
monim  of  all  the  fubjedts  of  the  realm. 

It  is  in  the  difcretion  of  this  court  to 
inflidt  fine  and  imprifonment,  or  infa- 
mous punifliment  on  offenders :  and 
they  may  commit  to  any  prifon  they 

think 
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think  fit ;  and  the  Law  doth  not  fufFer 
any  other  court  to  remove  or  bail  any 
perfons  imprifoned  by  them.  Neverthe- 
lefs  this  court  may  grant  a  habeas  corpus 
to  relieve  perfons  wrongfully  imprifon- 
ed, and  may  bail  any  perfon  whatever. 

This  court  formerly  exercifed  autho- 
rity only  in  criminal  matters,  and  pleas 
of  the  crown  ;  but  now  it  is  divided  into 
a  croivn  fide  and  a  plea  fide;  the  one 
determining  criminal,  and  the  other  civil 
caufes. 
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BOOK     II. 


C  H  A  P.       I. 


Of  Crimes, 

IN  proceeding  to  treat  of  our  Criminal 
Laws,  it  will  be  proper,  in  the  firfl: 
place,  to  fay  fomething  of  the  Nature? 
Source,  and  Degrees  of  Crimes, 

SECT.    L 

Of  the  Nature  of  Cri?nes, 

npHE  word  Crime^  in  our  language, 

is  often  ufed  with  vague  and  indif- 

criminate  application.     It  is  frequently 

taken  as  fynonimous  with  Sin^  Offence^ 

TratifgreffioUy  6cc. 

I  Hobbes^ 
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Hobbesy  however,  diflinguilhes  be- 
tween a  Crime  and  a  Sin.  Every  Crime, 
fays  he,  is  indeed  a  Sin,  but  not  every 
Sin  a  Crime.  A  Sin  may  be  in  the 
thought  or  fecret  purpofe  of  a  man,  of 
which  neither  a  Judge,  nor  a  witnefs, 
nor  any  man,  can  take  notice ;  but  a 
Crime  is  fuch  a  Sin,  as  confifts  in  an 
a6tion  againft  the  Law,  of  which  adlion 
a  man  may  be  accufed,  and  tried  by  a 
Judge,  and  convicted  or  cleared  by  wit- 
neffes.  Farther,  that  which  is  no  Sin  in 
itfelf,  but  indifferent,  may  be  made  a 
Sin  by  a  pofitive  Law.  Nay,  fometimes 
an  a<Stion  good  in  itfelf  may,  by  the  Sta- 
tute Law,  be  made  a  Sin  :  as  if  a  Statute 
fhould  be  made  to  forbid  the  giving  of 
alms  to  a  flrong  llurdy  beggar,  the  giv- 
ing fuch  alms  after  the  Lavsr  would  be  a 
Sin,  but  was  not  fo  before ;  for  then  it 
was  charity,  the  obje<3;  whereof  is  not  the 
N  2  flrcngth 
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flrength  or  other  quality  of  the  man,  but 
bis  poverty. 

But  here,  as  well  as  in  many  other 
places,  Hobbes  feems  to  confound  his 
own  diftin^lions.  The  Law  can  never 
make  that  a  S'm^  which  was  good  in  it- 
felf  before  the  making  of  the  Law; 
though  it  may  make  that  a  Crime  which 
was  not  criminal  before.  In  truth,  no 
aft  whatfoever,  which  is  not  i7nmoral  in 
itfelf,  can  be  made  Jmfiil  by  any  Law. 
On  the  contrary,  if  the  Law,  as  Laws 
fometimes  have  done,  fhould  enjoin  what 
is  wicked  and  againft  the  primitive  obli- 
gations of  reafon  and  nature,  it  would 
be  a  Sin  to  obferve  it ;  though,  accord- 
ing to  the  above  definition,  it  would  be 
a  Crime  to  break  it. In  fhort,  when- 
ever Civil  Laws  contradict  the  Laws  of 
Nature,  though  the  non-obfervance  of 

the 
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the  former  may  be  a  Crime,  it  cannot  be 
a  Sin,' Befides,  men,  through  igno- 
rance, or  error  of  judgment,  may  violate 
the  Law,  and  yet  not  be  guilty  of  Sin. 

It  is  fo  far  therefore  from  being  true, 
that  all  Crimes  are  Sins,  but  not  all  Sins 
Crimes,  that  the  contrary  feems  to  be 
the  jufter  conclufion,  'uiz.  that  all  Sins 
are  Crimes,  but  not  all  Crimes  Sins. 

What  feems  to  have  led  to  this  inac- 
curacy is,  the  having  confidered  Crimes 
only  as  contraventions  to  human  Laws  ; 
whereas,  in  a  more  liberal  and  juft  con- 
llrudtion,  every  tranfgreffion  againll  the 
Law  of  Nature,  or  the  Divine  or  Human 
Laws,  is  a  Crime  :  fo  that  we  may  define 
a  Crime  to  be  a  tranfgrejjion  of  Laiv^  for 
ivbich  the  offender  may  he  brought  to 
judgment.  And  it  is  obfervable,  that 
afiiKi  the  Greek  word  from  whence  the 
N  3  Engli/Jj 
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Englj//j  word  Crime  is  derivejl,  fignifies 
judicium  and  damnatio. 

It  is  true  that,  with  refpe6t  to  Human 
Laws,  there  is  a  material  difference  be- 
tween a  Crime  and  a  Sin ;  for  the  latter 
may  be  committed  by  intention  only,  of 
which  no  human  tribunal  can  take  cog- 
nizance, unlefs  it  is  made  manifeft  by 
fome  adual  attempt,  though  the  defign 
be  not  completed,  and  then  it  becomes  a 
Crime ;  for  of  a  naked  intention  no  man 
can  judge. 

In  the  generally  appropriated  ufe  of 
the  words,  Sin  is  chiefly  applied  to  de- 
note private  offences,  and  Crime  to  ex- 
prefs  public  tranfgreffions. 

We  find  this  diflindion  among  the 
Romans  between  the  words  crimen  and 
dcH^um;  by  the  firft  they  underftood 

public 
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public  and  capital  offences  ;  by  the  latter, 
private  and  expiable  injuries.  They 
likewife  made  a  very  accurate  diftindion 
between  peccatum  and  deliftum :  By  the 
former  they  expreft  ads  of  commifTion 
againft  prohibitory  Laws  ;  by  the  latter, 
ads  of  omiflion  againft  mandatory  Laws. 

The  Romans,  however,  often  ufed  thefe 
and  other  words  of  the  like  import  in- 
difcriminately,  and  we  find  crimen,  pec- 
catum, deliclum,  noxa,  culpa,  Sec,  fyno- 
nimoufly  applied. 

We  might  feled  inftances  of  this  kind 
from  many  of  the  beft  writers,  but  it 
will  be  fufficient  to  produce  one  from 
Cicero^s  fecond  Book  de  Liventione, 
where  he  fays,  Non  ejl  minim  ft  nunc 
primum  deliquerit,  nam  necejfe  ejl  eum 
qui  velit  pec  care,  aliquando  primum  de- 
linquere, 

N  4  The 
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The  Greeks^  in  this  refped,  feem  to 
have  been  much  more  precife  ;  for 
dfjioc^TvifJioc  is  moft  frequently  ufed  to  fig- 
nify  peccatum-i  but  the  other  words, 
tyxXvjfJi.ocy  ulnocy  &c.  are  applied  indifcri- 
minately. 

But  though  in  our  language  there  is  a 
clear  difference  between  a  Crime  and  a 
Sin,  confidered  with  reference  to  human 
jurifdi£tion ;  yet  when  taken  in  a  more 
enlarged  fenfe,  as  including  Divine  cog- 
nizance likewife,  the  difference  vanifhes : 
for  every  intention  or  refolution  of  the 
mind  to  do  an  unlawful  ad:,  though  the 
doing  of  it  be  prevented,  is  a  Crime  be- 
fore God. 

The  judgment  which  the  underftand- 
ing  paffes  on  our  moral  condudt,  by 
which  we  are  made  fenfible  how  far  our 
adions  are  conformable  to  the  will  of 

that 
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that  fuperior  from  whom  we  derive  all 
our  facuhies,  is  wliat  we  call  confcience : 
and  every  thing  which  we  do  againft  the 
fuggeftions  of  confcience,  as  well  as 
every  thing  we  omit  to  do,  which  con- 
fcience enjoins  as  a  duty,  is  in  a  greater 
or  lefler  degree  a  Crime,  and  a  breach  of 
the  Law  of  Nature. 

In  this  enlarged  acceptation  I  fhall 
ufe  the  word;  and  taken  jn  this  fenfe, 
Crimes  may  be  confidered,  either  as  they 
regard  ourfelves,  or  as  they  concern 
others.  There  are  dutie§  relative  to  our- 
felves as  well  as  to  others ;  and  every 
breach  of  duty  is  a  Crime. 

Man  having  by  Nature  the  liberty  of 
ufmg  his  faculties  conformable  to  right 
reafon,  it  follows,  that  every  abufe  of 
his  faculties  in  committing,  or  omitting 
any  adt,  againft  the  dictates  of  right  rea- 
fgn,  is  in  fon^e  degree  a  Crinie. 

£briety^ 
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Ebriety,  confcquently,  where  it  is  wil- 
ful and  not  accidental,  and  all  ads  of  in- 
temperance, though  their  confequences 
may  terminate  only  in  ourfelves,  may 
be  ranked  among  the  lefler  fpecies  of 
Crimes,  as  being  contrary  to  the  Law  of 
Nature. — Offences  committed  through 
ebriety,  luft,  &c.  are  by  Ar'iftotle,  and 
others,  called  mixed  Crimes ;  as  being 
partly  voluntary,  and  partly  involun- 
tary. 

But  indeed,  ftridly  confidered,  though 
thefe  Crimes  immediately  affed  our- 
felves, yet  confequentially,  and  remotely, 
they  may  concern  others  ;  not  only  as 
the  bad  example  may  influence  others  to 
the  like  tranfgrefTions,  but  as  ebriety, 
lull,  and  other  ads  of  intemperance,  dif- 
pofe  and  provoke  us  to  do  things  to  the 
.prejudice  of  others. 


tt 


CRIMINAL    LAW.      187 

It  is  for  this  reafon,  that  the  Munici- 
pal Lav\rs  of  moft  countries  have  provided 
penalties  againft  ads  of  intemperance, 
not  fo  much  as  they  immediately  refped: 
the  individual,  but  as  they  confequen- 
tially  endanger  the  order  and  fafety  of 
fociety ;  the  prefervation  of  which  ought 
to  be  the  objedl  of  all  human  lavi^s. 

It  is  indeed  to  be  v/iflicd,  that  human 
laws  were  more  attentive  to  prevent  and 
reftrain  all  ads  of  excefs  and  intempe- 
rance, and  all  thofe  {lighter  offences  con- 
tra bonos  mores^  which  certainly  lead  tp 
the  commiffion  of  enormous  and  capital 
Crimes.  Slight  penalties,  properly  en- 
forced, for  the  breach  of  thefe  lefTer  du^ 
ties,  might  obviate  the  neceffity  of  fevere 
and  fanguinary  punifhments. 

To  make  good  citizens,  we  ihould  be- 
gin a  priori  to  make  good  men ;  whereas 

human 
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human  laws  fometimes  follow  a  moft 
prepofterous  and  inverted  method  apojie- 
riori.  But  we  may  be  affured,  that  bad 
men  can  never  make  good  citizens ;  and 
it  is  only  by  corredting  the  morals  of 
the  former,  that  we  can  render  the  latter 
ufeful  in  fociety. 

Punifhments  which  remove  a  member 
out  of  the  community,  weaken  the  whole 
body  ;  whereas  wife  regulations,  and 
moderate  penalties  a  priori^  ftrepgthen 
fociety,  by  obliging  every  individual  to 
^he  pradice  of  moral  duties. 

Having  faid  thus  much  of  the  Nature 
of  Crimes,  let  us  proceed  to  inquire  into 
the  Source  of  Crimes. 


SECT, 


CRIMINAL    LAW.      189 

SECT.     II. 
Qf  the  Source  of  Crimes. 

'T^HE  Source  of  Crimes  may  be  con- 
fidered  either  as  general  or  parti- 
cular. The  general  Source  of  Crimes 
arifes  from  the  miftaken  apprehenfions 
of  thofe  who  prefer  fome  prefent  and 
apparent  good,  to  the  prejudice  of  their 
future  and  real  intereft;  for  as  every 
man  naturally  wilhes  his  own  good,  his 
actions  are  therefore  directed  to  what  he 
conceives  will  have  a  tendency  to  that 
end. 

The  particular  Sources  of  Crimes  are 
pride,  envy,  ambition,  luft,  avarice,  ha- 
tred,  revenge,   and   every  other   felfilli 
afFe<^ion  indulged  to  excefs :  and  thefe 
5  paffions 
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paflions  will  operate  with  greater  or  lefs 
force,  in  proportion  as  the  objeds  which 
excite  them  are  more  or  lefs  confider- 
able. 

It  is  indeed  impoffible  w^holly  to  ex- 
tirpate thefe  caufes  of  delinquency  ;  but 
we  may  neverthelefs  weaken  their  influ- 
ence, and  obviate  their  efred:s.  The 
feeds  of  pride,  envy,  ambition,  (6t. 
though  inherent  in  our  nature,  may  be 
checked  in  their  growth.  The  force  of 
education  will  contribute  greatly  to  re- 
train their  progrefs  ;  and  what  educa- 
tion is  to  individuals,  good  laws  are  to 
the  whole  community. 

Where  the  government  Is  mofi:  juft 
?tnd  equal,  the  citizens  will  be  moll  vir- 
tuous, and  confequently  moft  happy.  As 
we  remove  the  caufes  which  inflame 
pride,  envy,  ambition,  ^c,  we  prevent 

the 
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the  confequences  of  them,  treachery,  ra- 
pine, and  flaughter,  &c. 

The  vaft  dirparity  which  huitian  policy 
hath  eftablifhed  among  beings  whom 
Nature  made  nearly  equal,  is  one  of  the 
moft  fertile  Sources  of  thofe  Crimes  and 
calamities  which  dillurb  and  diftrefs 
mankind. 

It  is  however  very  apparont,  that  a 
certain  degree  of  pre-eminence  and  fub- 
ordination  is  eftablifhed  by  Nature :  and 
if  we  attend  to  the  vifible  difproportion 
of  intelledual  and  corporeal  faculties 
among  the  human  fpecies,  even  in  a  ftate 
of  infancy,  we  may  reafonably  conclude, 
that  fome  are  formed  for  more  arduous 
and  liberal  purfuits,  others  for  more  com- 
mon and  fervile  employments  : — in  fhort, 
that  fome  are  born  to  govern,  others  to 
obey. 

Nature, 
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Nature,  however,  could  never  have 
intended  fuch  a  difproportion,  as  enables 
one  man  to  abufe  her  gifts,  to  turn  af- 
liuence  into  luxury,  and  pre-eminence 
into  tyranny  ;  while  another  is  precluded 
from  the  common  benefits  fhe  has  be- 
llowed, deprived  of  every  opportunity  to 
cultivate  and  improve  reafon,  and  fome- 
times  left  deftitute  even  of  the  means  to 
nourilh  his  body,  and  preferve  his  cxift- 
ence.  Nature  could  never  have  intended 
fuch  extremes  r.s  between  the  defpotic 
tyrant  and  groveling  flave.  But,  what 
is  more,  Nature  is  not  accountable  for 
that  inverfion  of  her  order  and  decrees, 
that  often  gives  the  man  a  right  to  com- 
mand, whom  fhe  formed  to  obey. 

There  is  a  confcloufnefs  in  moft  men, 
which  tells  them,  that  the  difproportion 
which  policy  has  eftablifhed  is  injurious 
and  unjuft.     There  is  in  human  nature 

a  reft- 
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a  refllefs  fpirit  of  competition,  which  be- 
gets in  men  a  defire  of  equal  diftindion 
and  power  with  others  exahed  above 
them ;  and  they  conceive,  that  an  addi- 
tion of  riches  and  authority  will  afford 
them  an  increafe  of  happinefs. 

All,  however,  have  not  the  virtue  and 
difcretion  to  perfevere  in  a  courfe  of 
laudable  emulation,  and  to  feek  the  at- 
tainment of  their  wilhes,  by  their  own 
unwearied  labour  and  application.  The 
greater  part  will  have  recourfe  to  fraud 
or  force,  in  order  to  advance  their  for- 
tune, and  obtain  what  they  conceive  to 
be  the  means  of  felicity. 

How  much  ftronger  then  will  be  the 
temptations  to  violence  and  rapine,  in 
fuch  where  the  inequality  is  fo  great, 
that  their  abjedt  ftate  deprives  them  of 
every  means  of  cultivating  tbeir  reafon, 

Vol.  I.  Q  icavee 
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leaves  them  untutored  by  education,  un- 
aflifted  by  good  example,  and  even  defti- 
tute  of  the  common  benefits  of  nature  ? 

Under  thefe  circumftanccs,  fhould  ur- 
gent neceffity  inftigate  the  wretched  to 
injuftice,  may  it  not  be  alked,  whether 
their  Crimes  are  not,  in  fome  meafure, 
the  natural  confequences  of  their  une- 
qual lot  in  fociety  ?  Do  not  Civil  Laws 
punifh  them  for  Crimes,  which  Civil  In- 
ftitutions  lead  them  to  commit  ?  And 
does  not  the  true  fource  of  their  delin- 
quency arife  from  z  defedl  in  legifla- 
tion  ? 


SECT. 
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SECT.    IIL 

Of  the  Degrees  of  Crimes^ 

pUFFENDORF,  who  is  very  mi- 
nute in  his  making  the  Degrees  of 
Delinquency,  reckons  thofe  Crimes  to  be 
rhoft  heinous,  which  diredly  tend  to  the 
dlfhonour  of  the  Supreme  Being ;  in  the 
next  clafs,  he  ranks  thofe  which  are  of- 
fenfive  to  human  fociety  in  general ; 
then  fuch  as  difturb  the  public  peace  of 
the  city ;  and  after  thefe  he  places 
Crimes  which  regard  individuals,  which 
he  fubdivides  into  Crimes  affecting  either 
life  or  member.  In  the  next  rank,  he 
clafles  Crimes  tending  to  diilurb  or  de- 
file private  families,  of  which  matrimo- 
ny is  the  fupport ;  though  Philo-JudceiiSy 
as  he  obferves,  ranks  adultery  before  ho- 
O  2  micide. 
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miclde.  In  the  next  degree,  he  confiders 
Crimes  which  prejudice  or  deftroy  thofe 
things  which  are  fubfervient  to  the  ne- 
ceiTaries  or  conveniencies  of  Hfe;  and  in 
the  laft,  thofe  which  Injure  the  fame  or 
reputation  of  the  citizen. 

Montefquieu,  who  feems  to  agree  in 
fubftance  with  Puffendorfy  reckons  four 
degrees  of  Crimes.  Thofe  of  the  firft 
clafs,  he  fays,  fhock  the  rehgion ;  thofe 
of  the  fecond,  the  morals ;  of  the  third, 
the  peace ;  and  of  the  fourth,  the  fccu- 
rity,  of  fociety. 

Thefe  feveral  Degrees  of  Delinquency 
correfpond,  in  a  great  meafure,  with  the 
arrangement  in  the  Decalogue,  in  which 
the  Crimes  refpedling  religion  and  mo- 
rals are  placed  before  thofe  which  con- 
cern property,  or  the  political  welfare  of 
foclqty. 

But 
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But  indeed,  without  any  other  guide, 
we  are  led  to  this  arrangement  by  the 
obvious  direction  of  natural  reafon,  which 
teaches  us  that  caufes  are  anterior  to  ef* 
fe<Ss.  Offences  againft  religion  and 
morals,  therefore,  fhould  be  confidered 
in  the  firfl:  place,  fince  they  certainly  are 
the  foundation  of  every  other  fpecies  of 
delinquency. 

This  fliews  the  inaccuracy  of  the  di- 
vifions  in  our  Criminal  Laws,  in  which, 
by  an  erroneous  and  unnatural  arrange- 
ment, the  Crimes  againft  the  primary 
laws  of  religion  and  morality  are  poft- 
poned  to  thofe  of  a  fecondary  nature, 
which  relate  to  the  political  intereft  of 
fociety. 

This  perverted  order  has  been  owing 

to  the  ftrange  and  groundlefs  diftindion 

which  has  been  eftabli  (lied  between  mo- 

O  3  ral 
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ral  and  political  virtue ;  a  diftindion 
founded  on  fophiftry,  nurfed  by  ftate 
policy,  and  upheld  by  vulgar  preju- 
dice. 

It  muft  be  obferved,  however,  that  as 
there  are  Degrees  of  Delinquency  in 
Crimes  of  different  natures,  fo  there  are 
likev^afe  Degrees  of  Guilt  in  Crimes  of 
the  fame  nature.  In  the  latter,  the  dif- 
ference arifes  from  the  greater  or  lefs. 
degree  of  malignity  perceptible  in  the 
criminal  ad:.  Many  nice  and  fubtle 
diftindions  of  this  kind  are  particularly 
mentioned  and  obferved  upon  by  AnL 
Matthdsus^  Grotms,  Puffendorf^  and 
other  writers  ;  but  an  attention  to  fuch 
fubtle  diftindions  does  not  properly  fall 
within  the  province  of  a  legiflator ;  for 
it  is  impofTible  for  laws  to  anticipate 
and  diftinguifh  the  particular  circum- 
fiances  which  may  palliate  or  aggravate 

'  th^. 
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the  fame  fpecies  of  offence.  This  i& 
more  properly  the  office  of  a  Judge, 
when  vefted  with  a  difcretionary  power 
of  adjudication,  according  as  the  inten- 
tion of  the  delinquent  appears  to  have 
been  more  or  lefs  criminal. 

The  confideration  therefore  of  thefe 
refined  diftindions  is  unnecelTary  here, 
as  the  principles  of  our  Conftitution  do 
but  in  a  few  cafes  admit  of  a  difcre- 
tionary power  in  judgment  ;  though, 
where  particular  circumftances  appear 
favourable  for  the  delinquent,  and  are 
reported  to  the  Sovereign,  he  may  ob- 
tain a  remiffion  of  the  fentence. 

But  even  the  Sovereign  cannot,  ex- 
cept in  cafe  of  nobility,  alter  the  fen- 
tence of  the  law,  and  decree  a  lighter  or 
more  grievous  puniihment,  according 
as  there  appears  to  be  a  greater  or  lefs 
O  4  degree 
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degree  of  malice  and  iniquity  in  the  cir- 
cumftances  of  the  criminal  ad.  There- 
fore all  that  the  writers  above-mentioned, 
and  others,  have  learnedly  written  about 
proportioning  of  punifhments  to  the 
different  degrees  of  atrocity  which  dif- 
tinguifh  Crimes,  is  by  no  means  ap- 
plicable to  the  Nature  of  our  Criminal 
Laws. 

From  thefe  obfervatlons  with  refpecl 
to  Crimes,  let  us  pafs  in  order  to  th^ 
confideration  of  Punifhments. 


CHAP, 
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Of  Pu?tiJ}j7ne7tts, 

jyUniJljment  has  been  briefly  defined 
by  Grotius,  to  whofe  definition  S el- 
den  and  Piiffendorf  {uh^cnhe,  to  be  "  an 
evil  of  fiifFering  on  account  of  fome  bad 
action ;  malimi  pafionis  ob  jnahim  a^ia- 
nis,**  But  this  does  not  feem  to  be  a 
complete  definition ;  for  many  evils  may 
be  fuffered  in  confequence  of  fome  bad 
a£t,which  cannot  properly  be  called  Pu- 
nifhments.  Befides,  Punifhments  are 
often  inflicfled,  not  only  for  crimes  of  con;^ 
pifftont  but  alfo  of  om'ijjion ;  which  lafl 
are  not  at  all  comprehended  within  the 
above  definition.  More  amply  defined, 
therefore,  a  PuniJJjment  is  an  evil  ijuhich 
^  delinquent  fuffers  jinwilli?i^fyj  by  the 
^  order 
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order  of  fome  lawful  fuperior^  on  ac- 
count of  fome  acl  ivilfully  done  ivhich  the 
laiv  prohibits.,  or  of  fomething  omitted 
ivhich  the  law  enjoins. 

From  hence  it  follows,  that  any  pain 
or  fuffering,  willingly  fuftalned,  fuch  as 
the  penance  or  mortifications  enjoined  or 
fufFered  by  Romi/fj  priefts,  or  any  mif- 
fortunes  or  lofles  which  we  fufFer  by  ne* 
ceflary  confequence,  cannot  be  confidered 
as  Punifhments.  It  is,  for  inflance,  a 
misfortune  to  a  child  to  be  reduced  to 
beggary  on  account  of  the  forfeiture  of 
an  offending  father,  but  it  is  no  Puniih- 
ment.  The  evils  likewife  which  fub- 
jedts  fuffer,  from  the  weaknefs  or  ini- 
quity of  government,  are  misfortunes, 
but  not  Punifhments.  Thefe  cafes,  as 
Tiiffendorf  obferves,  who  agrees  in  his 
refledions  with  Sclden,  are  fatalities  in- 
cident  to  mankind,  fuch  as  fire,  fhip- 

wreck,  ficknefs,  ei^c. 

Acci- 
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Accidents  alfo  which  happen  in  con- 
fequence  of  delinquency,  cannot  be 
deemed  Punifhments  :  As  where  a  de- 
linquent, in  the  profecution  of  a  criminal 
ad,  lofes  his  health,  or  is  beaten  or 
wounded;  the  pains  or  fufferings  in- 
flided  on  hini  by  the  party  injured,  or 
by  any  other  than  the  fovereign  power, 
are  nor,  properly  fpeaking,  Punifhments, 
but  adts  of  hoftility. 

From  what  has  been  faid,  it  appears, 
that  Fiinijhment  is  not  only  an  evil  ftif-^ 
fered  univiUingly,  but  is  alfo  injii^ed  by 
fome  laivfid  Juperior^  on  account  of  the 
'violation  of  fome  mandatory  or  prohibitory 
laiv.  As  the  learned  Selden  obferves, 
the  antecedent  crime  is  the  effence  of 
Punifhment ;  and  he  very  properly  ob- 
jects to  that  remark  of  Plato,  which  is 
in  fubftance,  Non  punitur  quia  peccatum 
^tfd  ne  peccetur* 

After 
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After  defining  what  Punifliment  is, 
the  next  ftep  leads  to  confider  the  Qua- 
lity and  Proportion  of  Punifliraents, 


SECT.     11. 

Of  the  ^ality  and  Proportion  of 
PuniJIjmentSf 

TT  has  been  much  difputed  among  the 
learned,  whether  Punifhment  is  to  be 
directed  according  to  commutative  or  dif- 
tributive  juflice. 

They  who  refer  It  to  dlftrlbutlve  juf- 
tice  argue,  that  as  more  grievous  Punifh* 
ments  are  inflided  on  enormous  offend- 
ers, and  flight  ones  on  more  petty 
criminals,  therefore  their  quality  is  dif- 
tributive.  To  which  it  has  been  anfwered, 
That  the  Proportion  obferved  in  PuniOi- 

ments 
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ments  is  confequential,  or  by  accident ; 
and  that  fuch  Proportion  is  not  the  firft 
or  principal  objed:  of  confideration  :  for 
that,  in  infiiding  Punifhments,  it  is  not 
neceffary  to  compare  one  crime  with 
another,  and  weigh  the  proportion  they 
refpedlively  bear,  in  order  to  adjuft  ade- 
quate Punifliments  to  each ;  but  that 
every  crime  fhould  be  examined  abftra«Sl- 
edly,  and  a  heavier  or  lighter  Punifli- 
ment  decreed,  as  is  moft  requifite  for 
the  public  good. 

But  this  anfvver  does  not  appear  fatis- 
fa£lory ;  for,  in  order  to  regulate  the 
degree  of  Punifliment  which  it  is  requi- 
fite for  the  public  good  to  inflidt  for  dif- 
ferent crimes,  a  comparifon  muft  be 
made  between  the  different  fpecies  of  of- 
fence ;  and  before  it  can  be  determined, 
what  degree  of  Punifhment,  is  neceflary 
for  the  public  good,  we  muft  carefully 

examine. 
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examine,  in  what  degree  the  public 
fafety  or  happinefs  is  injured  or  endan- 
gered by  the  crime  in  queftion ;  which 
examination  neceffarily  fuppofes  a  pre- 
vious comparlfon  between  the  refpedlive 
criminal  offences. 

Private  men  indeed  may,  in  the  heat 
of  revenge,  confider  an  injury  by  itfelf, 
without  any  comparative  view  ;  but  the 
calm  and  difpaffionate  mind  of  the  legif- 
lature,  in  adjufting  Punifhments  v/ith  a 
view  to  the  piibHc  good,  is  naturally  and 
unavoidably  led  to  a  comparlfon  of  the 
crime  under  confideration  with  other 
crimes  which  injure  fociety. 

They  who  are  of  opinion,  that  Pu- 
nifhments are  to  be  referred  to  commu- 
tative juftice,  feem  to  imagine,  that  Pu- 
nifliment  is  due  to  offenders  in  the 
nature  of  a  contrad.  The  judicious 
5  Author 
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Author  of  the  Hiftorical  Law  Trads  has 
accurately  traced  the  confequences  arifmg 
from  this  principle  of  confidcring  Punifh- 
ment  as  a  debt,  and  has  fhewn  how  this 
notion  made  room  for  compofitions, 
which  by  degrees  took  away  the  right 
of  private  revenge. 

Nothing  more,  however,  can  be  meant 
by  faying,  that  Punilhment  is  due  to 
him  who  has  offended,  than  that  the 
magiftrate  has  a  right  by  law  to  inflicSt 
Punifhment  on  an  offender ;  for  he  to 
whom  any  thing  is  due,  or  the  creditor, 
has  a  right  to  demand  the  thing  due 
from  the  debtor  ;  but  it  would  be  abfurd 
to  fay,  that  the  criminal  hath  a  right  to 
demand  Punifhment  from  the  magiflrate. 

If  we  Gonfult  the  evident  and  natural 
operations  of  the  mind,  we  Ihall  find, 
that  we  cannot  confider  in  what  degree 

the 
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the  public  good  is  injured  or  endan-^ 
gered,  unlefs  we  at  the  fame  time  con- 
fider  the  degree  of  the  crime  in  queftion, 
v,rhich  confideration  is  necefTarily  rela- 
tive. If,  for  inftance,  a  riot  is  the  kind 
of  ofFence  under  contemplation,  the  mind 
of  the  legiflator  is  unavoidably  led,  by  a 
chain  of  ideas,  to  compare  it  vs'ith  the 
greater  or  lefler  fpecies  of  offences  of  a 
fimilar  nature. 

As  the  mind  naturally  rifes  in  its 
comparative  view,  if  it  compares  this 
ofFence  with  rehellioHy  in  perceives,  that 
the  latter  tends  more  immediately  and 
diredly  to  the  prejudice  and  danger  of 
the  public  good,  than  the  former.  Again, 
as  the  mind  lowers  the  fcale  of  compa- 
rifon,  and  compares  a  riot  with  a  pri" 
*vate  ajfault^  it  perceives,  that  the  former 
hath  a  more  immediate  and  diredl:  ten- 
dency to  injure  the  public  than  the  lat- 
ter, 
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ter,  and  confequently  concludes,  that  a 
riot  is  an  intermediate  offence,  which 
ought  not  to  be  punifhed  fo  grievoufly 
as  an  a6t  of  rehelUon^  and  yet  more  fe- 
verely  than  a  private  ajjhzih.  So  that 
the  legiflator  does  not  confidcr  the  crime 
by  itfelf,  bat  examines  it  with  reference 
to  other  offences,  and  regulates  his  Pu- 
nifhments  according  to  diftributive  juf- 
tice. 

Mo7itefquieu,  Ukewife,  feems  to  declare 
in  favour  of  diftributive  juftice;  as  is 
evident  from  the  contents  of  the  4th 
chapter  of  the  12th  book  of  his  Efprit 
des  Loix  ;  and  alfo  in  the  1 6th  chapter 
of  the  ^''th  book,  where  he  fays,  "  It  is 
*^  effei^tial  to  obferve  a  certain  harmony 
*'  among  Punifhments,  becaufe  it  is  ef- 
''  fential  to  prevent  a  greater  Crime  ra- 
*'  ther  than  a  lefs." 

Vol.  L  P  1% 
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It  remains  now  to  confider  the  diffe- 
rent Ends  of  Punifhment. 


SECT.     III. 

Qf  the  differ e7it  Ends  of  Punijh" 
ment, 

TV/TANY  have  confidered  the  Ends  of 
Punifhment  only  under  a  twofold 
divifion ;  that  is,  with  relpe£t  to  the 
amendment  of  the  delinquent,  and  the 
example  of  others :  to  which  fome  have 
very  properly  added  a  third,  which  15 
retribution  to  the  injured* 

The  circumflance  of  example,  which 
is  fo  often  infifled  upon,  does  not  feera 
to  have  fo  much  weight  as  is  often 
afcribed  to  it ;  for  delinquents  are  fre- 
quently hardy  enough  to  perpetrate  the 

moil 
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mon:  atrocious  Crimes,  even  when  male- 
fadors  are,  for  the  fame  offences,  ex- 
piring before  their  eyes,  with  all  the 
dreadful  clrcumftances  of  agony  and  in- 
famy. 

Men  whofe  depraved  difpofitlons  lead 
them  to  the  perpetration  of  capital  of- 
fences, are  (lightly,  if  at  all,  affeded  by 
the  fufferings  or  punifhments  of  others. 
The  violence  of  their  inordinate  and 
vicious  appetites  over-rules  all  confide- 
rations  of  danger  to  themfelves,  and  ef- 
faces all  imprcffions  made  on  them  by 
the  deplorable  fate  of  other  offenders. 
Their  imagination  prefents  nothing  to 
them  but  the  advantages  they  expert  to 
reap  from  their  fuccefsful  villany  on  one 
hand,  and  the  deiufive  hopes  of  conceal- 
ment or  impunity  on  the  other. 

If  ever  the  dread  of  punifliment,  or 

the  terror  of  example,  comes  acrofs  their 

P  2  thought, 
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thought,  fuch  refledions  are  foon  oblite- 
rated by  the  more  flattering  profpedls 
which  flrike  their  fenfes,  and  corrupt 
their  judgment.  The  End  of  Punifh- 
ment,  therefore,  with  regard  to  example, 
appears  to  be  of  lefs  confideration  than 
is  generally  imagined. 

Grotius  divides  the  different  Ends  of 
Punifhment  into  three  difllndt  fpecies  of 
utility  :  the  firft,  regarding  the  offender; 
the  fecond,  refpedting  the  party  in- 
jured ;  the  third,  concerning  every  one 
indifcriminately :  and  in  thofe  divifions 
Pz/^^w^or/" follows  him. 

It  would  be  to  no  purpofe  to  enter  into 
their  nice  difquifitions  about  the  right 
of  infliding  Punifhment  in  a  State  of 
Nature,  and  to  whom  it  belongs.  It 
feems  needlefs  to  prove,  that  fuch  right 
naturally  belongs  to  parents  or  precep- 
tors? 
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tors  :  but  Piiffendorf  feems  to  be  juft  in 
his  objection  to  Grotius^  who  thinks  it 
appertains  to  every  one  who  has  judg- 
ment to  exercife  it,  and  is  not  contan:ii- 
nated  with  the  fame  vices. 

Nothing  however  feems  more  evident, 
than  that  the  kind  of  Punifhment,  which 
has  for  its  End  the  amendment  of  the 
delinquent,  cannot  be  extended  to  death; 
and  Puffendorf's  objedion  to  this  pofi- 
tion,  feems  to  be  rather  fubtle  than  foHd. 
Where  wickednefs  is  incorrigible,  he  ob- 
ferves,  the  julter  opinion  is,  that  it  is 
better  for  the  delinquent  not  to  exift  any 
longer  ;  and  he  quotes  a  number  of  au- 
thorities in  fupport  of  this  reflection. 

But  when  we  fpeak  of  Punifhment 
with  refpecS  to  the  amendriient  of  the 
criminal,  we  certainly  mean  his  amend- 
ment in  this  life,  which  is  abfolutely  de- 
P  3  feated 
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feated  by  putting  him  out  of  the  world ; 
and  therefore  the  difcuflion  of  this  point 
does  not  properly  belong  to  this  head, 
which  confiders  the  End  of  Punlfhment 
with  refpe£l  to  the  amendment  of  the 
criminal. 

Whether  it  be  for  the  benefit  of  a  de- 
linquent, deemed  incorrigible,  to  be  ex- 
cluded from  fociety,  or  to  remain  in  it, 
is  more  than  human  judgment  can  de- 
termine :  For  it  is  at  leaft  poilible,  that 
the  delinquent  whom  we  fuppofe  irre- 
claimable, might,  if  indulged  with  life, 
forfake  the  habitude  of  evil  :  and  we  af- 
fume  greater  fagacity  than  belongs  to 
our  finite  comprehenfion,  when  we  pre- 
fume  to  decide,  whether  it  is  better  for 
a  criminal,  with  refpedt  to  himfelf  alone, 
to  die  or  to  live. 

Befides,  when  fhall  we  pronounce  a 
delinquent  to  be  irreclaimable  .'*  As  men, 

who 
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who  labour  under  dangerous  bodily  dlf- 
eafes,  often  recover  after  they  have  been 
deemed  incurable  ;  fo  criminals,  though 
arrived  to  the  moft  exceffive  pitch  of  pro- 
fligacy, often  reform  after  they  have 
been  judged  irreclaimable.  There  is  a 
ftronger  analogy  between  the  natural  and 
political  body,  than  is  generally  fup- 
pofed.  Now,  fhould  v/e  not  condemn 
a  phyfician  who  fhould  order  his  patient 
to  be  put  to  death,  becaufe  he  conceived 
jt  to  be  beyond  the  power  of  medicine  to 
reftore  him  ?  How  then  ihall  we  juftify 
the  legiilator  who  commits  his  political 
patients  to  the  hands  of  the  executioner, 
perhaps  on  the  firft  appearance  of  a  dan- 
gerous diftemper,  without  applying  pro- 
per remedies  to  procure  their  recovery  ? 

In  political,  as  well  as  in  natural  ma- 
ladies, we  muft  leave  fomething  to  the 
operations  of  Nature.    Her  efforts  often 
P  4  accom- 
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accomplifli  what  human  art  and  policy 
cannot  efxed  ;  and  it  feems  to  be  the 
moft  unpardonable  rafhnefs  and  injuftice, 
to  confign  criminals  to  death  as  irre- 
claimable, without  trying  every  expedi- 
ent to  work  their  reformation. 

This  End  of  Punifliment,  however, 
w^hich  Sehlen  reckons  among  the  final 
caufes,  and  which  propofes  the  reforma- 
tion of  the  offender,  fhould  be  purfued 
with  great  caution  and  moderation. 
And  as  Punilhments  of  this  kind  do 
not  extend  to  death,  they  fhould  be  cal- 
culated rather  to  reclaim  the  delinquent 
by  their  equity  and  lenity,  than  to  drive 
him  to  defpair  by  their  rigour  and  igno- 
miny, which  can  have  no  other  effe(^ 
than  to  render  him  defperate  in  fociety. 

As  to  the  fecond  End  of  Punifhment, 

winch  regards  the  benefit  of  the  party 

Z  injured, 
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injured,  that,  according   to  the  writers 
above  quoted,  is  obtained  either, 

I  ft,  By  cutting  ofF  the  delinquent. 

2dly,  By  depriving  him  of  the  means 
of  doing  mifchief,  which  may  be  effected 
by  his  imprifonment  or  banilhment.    Or, 

3dly,  By  reclaiming  him  from  evil. 

Through  thefe  feveral  heads  Pitffen* 
dorf  follows  the  fteps  of  Grotius,  though 
they  both  feem  to  have  treated  this 
point  but  fuperficially.  They  confider 
the  right  of  private  revenge,  direded  to 
the  ends  above  enumerated,  as  exercifed, 
either  by  the  injured  perfon  himfelf,  or 
by  fome  indifferent  party  ;  but  under 
this  head,  which  refpeds  the  intereft  of 
the  party  injured,  they  have  taken  no 
notice  of  rpecific  retribution,  which  feems 

to 
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to  be  a  very  material  point  for  confide* 
ration ;  for  though  the  death,  imprifon- 
ment,  or  banlfhment  of  the  criminal, 
may  be  confidered  as  fome  fort  of  re- 
compence  to  the  Injured,  yet,  if  properly 
analized,  it  is,  with  refpect  to  him, 
rather  a  gratification  of  revenge,  than  a 
retribution.  The  fuffering  of  the  cri- 
minal is  of  no  more  real  fervice  to  him, 
than  it  is  to  any  other  individual  in  fo- 
ciety,  farther  than  as  his  paffions  are 
more  irritated.  The  End  of  Puniiliment, 
therefore,  with  refped  to  the  intereft  of 
the  injured,  is  not  anfwered,  when  no 
real  utility' or  recompence  refults  to  him, 
and  he  reaps  no  other  fatisfaQIon  than 
that  of  private  revenge :  for  revenge, 
though  it  is  a  reafonable  foundation,  yet 
it  is  by  no  means  a  juft  End  of  Punifh- 
jnent,  which  ought  where  it  is  pradlca- 
ble,  to  provide  recompence  for  paft  inju- 
XJes,  and  fecurity  againll  future  wrongs. 

With 
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With  regard  to  the  third  End  of  Pu-p 
nifhment,  as  it  concerns  every  one  indis- 
criminately, the  modes  of  accomplifliing 
it  are  the  fame  with  thofe  mentione4 
under  the  laft  head ;  for  the  general  in- 
tereft  and  fecurity  can  be  procured  by 
no  other  means,  than  by  putting  the 
delinquent  to  death,  by  confining,  ba- 
nifhing,  or  reforming  him. 

The  head  of  fpecific  retribution,  how- 
ever, does  not  belong  to  this  End  of 
Punifhment,  fmce  that  can  be  due  only 
to  the  injured  party  himfelf. 

The  foregoing  reflections,  refpeCling 
Crimes  and  Punifhments,  will  prepare 
the  way  for  the  confideration  of  Crimi- 
nal Laws, 


CHAP, 
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CHAP.     III. 

SECT,    I. 

Of  Cri?ninal  Laws, 

"IT  is  reafonable  to  fuppofe,  that,  at  the 
-^  firft  inflitution  of  human  polity,  the 
enadiing  of  Laws  in  Criminal  Cafes  was 
the  principal,  if  not  the  only  objed:  of 
iegiilative  attention  ;  and  as  Criminal 
Laws  feem  to  have  been  the  firft,  fo  they 
ftill  continue  to  be  the  moft  important 
concern  of  legillation. 

The  celebrated  Montefquieu  obferves 
In  his  Efprit  dcs  Loix,  that  the  liberty 
of  the  Cititizen  depends  principally  on 
the  excellence  of  the  Criminal  Laws. 

All 
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All  nations,  therefore,  more  efpecially 
ours,  which  boafts  of  Liberty  for  the 
principle  of  its  conftitution,  ought  to  be 
particularly  folicitous  to  carry  their  Cri- 
minal Laws  to  as  great  a  degree  of  per- 
fection as  human  policy  is  capable  of 
advancing  them. 

In  order  to  approach  the  nearer  to 
this  perfect  ftate,  we  ought  always  to 
keep  in  view  the  ends  which  we  pro- 
pofe  to  accomplifh  by  enabling  of  Cri- 
minal Laws, 


S  E  C  T.    II. 

Of  the  E72ds  of  Crbimial  Laws, 

'pVERY  wife  legiflature  will,  in  the 

enading  of  Criminal  Laws,  have  it 

in  contemplation,  rather  to  prevent  than 

to  punilh  Crimes ;  and  while  they  cha- 

ftife 
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ftlfe  the  delinquent,   will  endeavour  to 
reform  the  man. 

The  objeds  of  their  concern,  there- 
fore, will  be, 

I  ft,  By  the  judicious  penning  of  the 
Law,  to  create,  by  reafoning,  a  priori,  a 
deteftation  of  the  crime  forbidden.  It  is 
not  fufEcient  that  a  Law  is  merely  pro- 
hibitory and  penal,  but  it  ought  firft,  by 
dint  of  reafon  and  perfuafive  argument, 
to  convince  the  judgment,  that  fuch  pro- 
hibition and  penalty  are  juft  and  expe- 
dient for  the  good  of  fociety  ;  for  men, 
in  moderate  governments  efpecially,  are 
to  be  led  more  by  reafon  than  terror*. 

sdly,  Their  next  care  will  be,  to  adapt 
and  proportion  Punilhm^ents,  as  nearly 
as  may  be,  to  the  different  degrees  of 
offences. 
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5clly,  They  will  ordain,  that  repara- 
tion may,  in  all  cafes  where  it  is  pofTible, 
be  made  to  the  party  injured,  by  the 
Criminal  :  For  all  Laws  are  imperfect 
which,  by  the  punifhment  of  the  delin- 
quent, tend  only  to  gratify  the  revenge 
of  the  profecutor,  without  providing  foj* 
his  recompence. 

4thly,  and  laftly.  They  will  ordain, 
that  fatisfadion  be  made  to  the  State  for 
the  injury  done  to  the  government,  by 
dillurbing  the  peace,  or  violating  the 
purity  of  fociety. 

Thefe  feem  to  be  the  principal  objecls 
which  the  Law  of  Nature,  and  right 
Reafon  have  pointed  out  for  the  atten- 
tion of  Lawgivers.  All  political  Laws 
which  contradid  the  Law  of  Nature  and 
Reafon,  are  abfurd  and  unjuft.  Go- 
vernments are  relatively  good  or  bad, 
G  in 
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in  proportion  as  their  political  inftitu- 
tions  are  conformable  to  thole  immutable 
Laws. 

But  as  moft  States,  and  our  own  in 
fome  degree,  appear  to  be  governed  by 
a  fyllem  of  policy  not  only  inconfiitent 
with,  and  repugnant  to  thefe  native 
Laws,  but  alfo  contrary  to  the  confti- 
tuent  principles  of  their  refpedive  go- 
vernments ;  it  will  be  worth  our  enquiry 
to  examine  the  frame  and  tendency  of 
our  Criminal  Laws,  both  with  refped  to 
the  principles  of  natural  reafon  and  of 
ftate  policy. 


SECT, 
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SECT.    in. 

Of  the  Criminal  Laws  of  England. 

nppIE  feverity  of  our  Criminal  Laws 
is  not  only  an  objed:  of  horror,  but 
the  difproportion  of  them  is  a  fubjedt 
for  cenfure.  All  degrees  of  offence  are 
confounded ;  all  proportion  of  punlfh- 
ment  is  deftroyed.  They  feem  to 
breathe  the  fpirit  of  Draco,  who  ufed  to 
fay,  that  he  punifhed  all  crimes  with 
death,  becaufe  fmall  crimes  deferved 
death,  and  he  could  find  no  higher  for 
the  greateft. 

But  if  we  attend  to  Reafon,  the  mlf^ 
trefs  of  all  Law,  fhe  will  tell  us,  that 
punifhments  fhould,  as  nearly  as  poffible, 
bear  proportion  to  the  offences  commit- 

VoL.  I.      ,  Q^  ted ; 
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ted;  and  that  it  is  both  unjuft,  and'in- 
jurious  to  fociety,  to  inflid  death,  except 
in  cafes  where  the  offender  appears  to 
be  incorrigible. 

Two  queflions  naturally  occur,  on  the 
examination  of  this  fubjedt ; 

1.  Whether  the  magiftrate  has  a  right 
to  take  away  the  life  of  a  delinquent, 
otherwife  than  in  cafes  which  would  en- 
danger  the  public  fafety  ? 

2.  Admitting  fuch  right,  whether 
there  is  a  neceifity  for  exercifmg  it  ? 


CHAP. 
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CHAP.     IV. 

SECT.    L 

Of  the  Right  of  infliSiing  Capital 
Pu72ifh  merits. 

■^T  7 ITH  refpea  to  the  Right  of  Pu- 
V  V  nifhment  in  general,  it  muft  be 
allowed,  that  the  magiftrate  can  have  no 
power,  but  what  he  either  derives  origi- 
nally from  the  people,  who,  by  common 
confent,  agreed  to  refign  their  natural 
rights  for  certain  purpofes,  and  under 
certain  conditions ;  or  what  he  acquires 
by  neceflary  implication,  as  means  requi- 
fite  to  the  end  of  government  for  the 
common  good ;  upon  the  principle,  Zalus 
^opidi  fuprcma  Ux. 

0^2  Now, 
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Now,  it  is  clear  that  the  people  could 
not  poflibly  transfer  a  right  which  they 
could  not  lawfully  claim  themfclves.  It 
will  be  allowed,  that  no  one  has  a  right 
to  take  away  his  own  life;  confcquently, 
fince  he  himfelf  can,  in  no  extremity 
whatever,  put  an  end  to  his  own  being, 
he  cannot  have  given  the  magiflrate  a 
right  of  infliding  death  upon  him ;  and 
the  arguments  which  would  endeavour 
to  prove  the  affirmative,  might  with 
equal  force  be  applied  in  vindication  of 
fuicide. 

It  is  indeed  alledged  by  the  writers  on 
this  fubjed,  that  the  right  in  queftion  is 
not  transferred,  but  relinquiflicd,  which 
is  a  nicety  not  readily  conceived, 

Piiffejulorf  2irgues,  that  as  Punifhment 
is  fomething  inflided  on  the  unwilling, 
and  as   that   cannot   happen   againft  a 

man's 
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marl's  will  which  he  brings  upon  hlm- 
felf ;  therefore  it  is  difficult  to  explain 
how  a  man  can  have  the  faculty  of  pu- 
nifhing  himfclf,  and  be  capable  of  mak- 
ing a  transfer  of  it  to  another. 

This  difficulty  he  endeavours  to  folve 
thus  : — As,  fays  he,  in  natural  bodies, 
by  the  mixture  of  many  limples,  a  com- 
pound may  be  produced,  in  which  qua- 
lities are  difcovercd  not  to  be  found  in 
any  of  the  fimple  ingredients ;  fo  bodies 
politic,  compoled  of  feveral  members, 
may  have  rights  refulting  from  their 
union,  which  are  not  inherent  in  any 
individual :  therefore,  continues  he,  the 
magiflrate  or  fupreme  body  politic  may 
have  a  right  of  infliding  punifliments, 
which  was  not  before  in  any  individual : 
and  this,  he  adds,  is  eafily  accounted 
for,  if  we  fuppofe  that  every  one  bind^ 
himfelf,  not  only  to  protcd  others,  but 
0^3  to 
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to  bend  his  whole  force  againfl:  him 
whom  the  magiflrate  deems  worthy  of 
punifhment. 

To  this  it  may  be  objeded,  That  in 
this  obhgation,  by  which  every  one  is 
fuppofed  to  be  bound,  the  criminal  him- 
felf  muft  be  included ;  and  Puffendorf 
had  before  very  juftly  obferved,  that  no 
one  can  be  under  an  obligation  of  devot- 
ing himfelf  to  punifliment ;  confequently 
this  way  of  reafoning  does  not  folve  the 
difficulty.  His  arguments  indeed,  on 
the  whole  of  this  point,  feem  rather  fpe- 
cious  than  fatisfadtory,  and  his  objedlions 
rather  verbal  than  fubftantial. 

It  is  true,  that  the  right  of  infliding 
fjuniihments,  eo  nomine,  was  not  in  any 
individual  previous  to  civil  inftitutions ; 
for  Punifhments,  ftridly  confidered,  are 

creatures  of  Civil  Society, 

Never-* 
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Neverthelefs,  individuals,  in  a  State 
of  Nature,  having  a  right  of  private  re- 
venge, though  every  exercife  of  fuch 
right  is,  properly  fpeaking,  an  ad  of 
hoftility,  and  not  a  punilhment ;  yet 
Punifhment,  or  the  civil  right  of  public 
vengeance,  was  fubftituted  in  lieu  of  fuch 
natural  right  of  private  revenge,  which 
belonged  to  every  individual  in  a  State 
of  Nature.  So  that  the  diftindion  ap- 
pears to  be  merely  verbal ;  and  what  in 
a  State  of  Nature  was  a  right  of  private 
revenge  in  every  individual,  is,  in  Civil 
Society,  a  right  of  punifhment  in  the 
magiftrate. 

From  hence  it  is  evident,  that  the 
right  of  punifhment  in  Civil  Society  can- 
not juflly  be  extended  beyond  the  limits 
which  reafon  prefcribes  to  private  re- 
venge in  a  State  of  Nature. 

0^4  Thi» 
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This  right  of  private  revenge  may  be 
furrendered  or  transferred  to  the  magi- 
ftrate ;  but  no  one  can  give  the  magiftrate 
an  arbitrary  right  over  the  life  of  ano- 
ther. Even  in  a  State  of  Nature,  one 
man  could  not  jullly  take  away  the  life 
of  another,  but  in  cafe  of  abfolute  ne- 
cefTity  to  fave  his  own.  Every  one  has 
certainly  a  right  to  defend  his  perfon 
and  his  property  againft  violence,  and 
to  kill  the  afTailant,  'if  he  cannot 
otherwife  fecure  himfelf  and  his  poflef- 
fions. 

The  defence  of  our  pofleffions,  ulti- 
mately confidered,  is  in  fadt  the  defence 
of  our  perfons  ;  for  if  an  aggreflbr  in- 
vades our  property  with  force,  and  we 
are  refolutely  determined  to  maintain  it, 
our  perfon  then  becomes  the  immediate 
objed  of  defence. 

But 
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Bat  all  expedients  fhould  be  tried  be- 
fore we  proceed  to  this  deadly  extremity. 
That  nothing  but  apparent  neceffity  can 
juftify  the  flaying  of  the  aggreffbr,  is 
evident  from  the  tenor  of  our  laws^ 
which  declare,  that  the  danger,  in  which 
the  flayer  is,  mufl;  be  fo  great,  as  that  it 
appears  to  have  been  oiherwife  inevi- 
table ;  and  that  the  defence  ought  to  be 
always  even  unblameable,  and  not  to 
take  revenge. 

The  law  will  not  allow  it  to  be  jufli- 
fiabie,  in  cafe  of  y^  defendendo,  to  kill 
any  one,  even  though  we  are  aflfaulted,  if 
the  party  could  fly  from  the  danger ; 
and  the  Law  will  not  countenance 
feigned  flight,  in  order  to  gain  breath, 
and  fall  on  afrefli,  but  it  mufl:  be  a  flight 
from  neceflTity,  as  far  as  the  party  can, 
until  he  is  driven  by  the  afiiiilant  to  a 
wall,  ditch,  river,  or  fome  fuch  extre- 
mity. 
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mity,  fo  that  there  is  a  moral  impoffibi- 
lity  of  efcaping  his  purfuit. 

The  reafoning  upon  which  this  prin- 
ciple of  law  is  founded,  plainly  demon- 
ftrates,  that  neceffity  alone  can  juftify  us 
in  ufing  our  power  over  another's  life; 
and  at  the  fame  time  proves,  that  we 
adually  retain,  and  may  lawfully  exer- 
cife  this  right  in  all  fuch  cafes  of  emer- 
gency. 

Hence,  therefore,  it  may  be  con- 
cluded, that  we  have  not  parted  with 
the  right  of  infliding  death  to  the  ma- 
giftrate,.  fince  we  retain  it  in  the  only 
inftance  in  which  we  can  lawfully  exer- 
cife  it.  Indeed  it  is,  in  its  own  nature, 
hicommunicabk 'y  for,  as  it  appears  that 
we  can  only  ufe  it  on  the  occafion  above 
fpecified,  when  oui?  own  life  is  in  imme- 
diate or  unavoidable  danger,  confequent- 
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ly,  before  the  magiftrate  can  interpofe, 
that  occafion  ceafes. 

But  if  this  right  is  thus  incommuni- 
cable, it  may  be  afked,  whence  the  ma- 
giftrate derives  the  power  of  life  and 
death,  which  he  has  an  undoubted  right 
to  inflid  in  cafes  of  murder  ? 

To  anfwer  this  queftion,  it  will  be  ne- 
ceflary  to  confider  the  natural  right  of 
revenge  in  a  more  extenfive  view.  Hi- 
therto we  have  examined  it,  only  fo  far 
as  it  belongs  to  the  party  injured  or  at- 
tacked ;  but  there  are  relative  as  well  as 
abfolute  rights. 

Men,  in  a  State  of  Nature,  have  not 
only  a  right  to  defend  themfelves,  but 
they  have  a  right,  nay  it  is  a  duty  en- 
joined them  by  the  Law  of  Nature,  to 
protedl  and  defend  each  other ;  and  this 

obligation 
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obligation  is  more  or  lefs  binding,  aS  the 
relation  or  connection  between  them  and 
the  party  injured  is  more  or  lefs  remote. 

If  therefore,  one  is  unjuftly  attacked, 
ind  in  danger  of  being  overcome  by 
equal  force,  the  Law  of  Nature  enjoins 
every  one  ptefent  to  yieltl  him  affiftance; 
for  it  is  a  common  caufe  to  refift  lawlefs 
might.  The  affiftant  therefore,  or  fecond, 
.has  the  fame  right  of  refiftance  againft 
the  aggreflbr  as  the  party  injured ;  and, 
if  he  cannot  otherwife  fubdue  him,  may 
lawfully  kill  him. 

If,  for  want  of  affiftance,  the  party  at- 
tacked is  flain  by  the  aggreflbr,  a  right 
of  vengeance  belongs  to  thofe  who  fur- 
vive  him ;  and  they  will  be  more  or  lefs 
keen  in  the  profecution  of  this  right,  as 
they  were  more  or  lefs  intimately  con- 
nected with  the  party  llain. 

As 
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As  the  Author  of  the  Hiftorical  Law 
Trads  jiidicioufly  obferves,  every  hei- 
nous tranrgreflion  of  the  Law  cf  Nature 
raifeth  indignation  in  all,  and  a  keen 
defire  to  have  the  criminal  brought  to 
condign  punifliment.  Slighter  delin- 
quencies are  lefs  regarded.  A  flight  in- 
jury done  to  a  flranger,  with  whom  we 
have  no  connedion,  raifeth  our  indigna- 
tion, it  is  true ;  but  fo  faintly,  as  not  to 
prompt  any  violent  degree  of  revenge. . 
The  paflion  in  this  cafe  being  quiefcent, 
vanilheth  in  a  moment ;  but  a  man's  re- 
fentment  for  an  injury  done  to  himielf, 
or  to  one  with  whom  he  is  conneded,  is 
an  adive  paffion,  which  is  gratified  in. 
punifhing  the  delinquent  in  a  meafure 
correfponding  to  the  injury. 

Now,  in  the  cafe  of  murder,  nothing 

can  correfpond  to   the  injury   but   the 

death  of  the  delinquent.     The  deceafed 

is  not  in  being,  confequentjy  no  repara- 

«  tion 
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tion  can  be  made  to  him.  And  it  is 
againft  the  obvious  fuggeftions  of  Reafon 
to  fuppofe,  that  a  pecuniary  or  other 
fatisfa<Stion  or  compofition  with  the  re- 
lations, can  atone  for  a  voluntary  ho- 
micide. 

The  Author  above  quoted  fays,  that 
fuch  compofitions  were  only  confidered 
as  reparations  in  a  grofs  way  of  thinking. 

A  crime  of  this  nature  therefore  is 
inexpiable  in  this  world ;  for  as  the  of- 
fender muft  be  fenfible,  that  the  confe* 
quence  of  the  criminal  adt  deprives  him 
of  an  opportunity  of  making  reparation 
to  the  party  flain,  he  fhould  likewife  be 
made  fenfible,  that  no  fatisfadion  to  thofe 
prejudiced  in  the  fecond  degree,  can  ab- 
folve  him  from  the  penalty  due  to  his 
crime ;  for  Reafon  pronounces,  that  a 
delinquent  who  has  committed  a  crime 

inex- 
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Inexpiable  in  this  life,  fhould  be  excluded 
from  exiftence  In  this  world. 

This  right  of  vengeance  belongs  not 
only  to  the  relations  of  the  deceafed> 
but  to  every  one  in  a  State  of  Nature ; 
for  it  is  every  man's  concern  and  inte- 
reft,  to  fecure  himfelf  againft  a  delin- 
quent who  is  fo  depraved  and  defperate 
as  to  commit  a  crime  of  an  inexpiable 
nature.  Every  one  may  apprehend  that 
it  may  be  his  own  turn,  and  there  caa 
be  no  fecurity  againft  a  murderer  but  his 
death. 

Againft  other  injuries  a  man  may  not 
only  take  fecurity,  but  in  cafe  of  viola- 
tion, may  obtain  fatisfadion  ;  whereas, 
againft  a  murderer,  no  fecurity  is  valid, 
fmce  he  can  obtain  no  recompence,  if  it 
prove  inefFedual.  The  vengeance  there- 
fore taken  on  a  murderer,  is  not  a  re- 
I  venge 
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venge  of  triumph  which  regards  the 
crime  paft,  but  it  has  for  its  objed:  the 
future  flifety  of  all ;  and  vengeance  di- 
leded  to  this  end  may,  in  a  State  of 
Nature,  be  lawfully  exercifed  by  any 
one. 

CicerOy  fpeaking  of  the  Rights  of  Na- 
ture, which  he  fays  are  not  founded  on 
opinion,  but  innate  in  us,  mentions  re- 
venge by  way  of  iUuftration.  Revenge 
he  defines  to  be,  that  by  which  we  repel 
violence  and  injury  by  means  of  defence 
and  vengeance. 

Was  it  neceflary,  many  authorities 
might  be  adduced  to  prove  this  natural 
right  of  revenge  to  be  in  every  one  in  a 
State  of  Nature.  Therefore,  at  the  in- 
ftitution  of  the  civil  ftate,  it  confequently 
paffed  by  neceflary  and  tacit  implication 
to  the  magiftrate,  who  is  armed  with  the 

ftrength 
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ftrength  of  the  whole  body ;  fo  that  there 
is  no  occafion  to  fuppofe  a  formal  and 
adual  transfer. 

Thus  it  appears  in  cafes  of  murder, 
which  admit  of  no  reparation,  the  ma- 
giftrate  may  lawfully  infli<!^  death,  from 
the  apparent  juftice  and  neceffity  of  his 
exercifmg  fuch  power  for  the  common 
good ;  and  his  right  is  nothing  more 
than  the  common  right  of  vengeance, 
which  every  one  had  againfi:  the  per- 
petrator of  the  inexpiable  crime  of 
murder. 

Lord  Hale  feems  to  admit  that  in 
cafe  of  murder,  the  Law  of  retaliation 
■was  juris  naturalis ;  and  that  in  other 
cafes  the  lex  talio?iis  was  juris  poftti'vi. 
Of  all  other  crimes,  as  has  been  ob- 
ferved,  the  party  injured  might  obtain 
a   recompence,   and   fecurity   might   be 

Vol.  I.  R  had 
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had  for  the  future  ;  but  in  cafe  of 
murder,  no  reparation  can  be  made  to 
the  injured,  and  the  furvivors  can  have 
no  fecurity  but  the  death  of  the  delin- 

quent# 

The  magiflrate,  then,  having  a  right 
to  inflid:  death  in  cafe  of  murder,  as 
being  an  inexpiable  crime,  let  us  exa- 
mine whether  there  is  a  neceffity  of 
extending  capital  punifhments  to  other 
cafes. 


CHAP. 
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CHAP.      V. 

SECT.     L 

t)f  the  NeceJJlty  of  infliSiing  Capi- 
tal Punijljmenfs, 

MANY  urge  the  neceflity  of  Ca- 
pital Punifhment,  and  plead  the 
original  confent  of  mankind  to  its 
inftitution,  with  their  implied  and  tacit 
confent  to  its  continuance.  But  thefe 
pleas  do  not  prove  fanguinary  Laws  to 
be  either  jufl  or  expedient. 

How  many  favage  and  abfurd  cuf- 
toms,  which  prejudice  once  idolized  as 
facred,  are  now  happily  abolifhed  ?  Such 
is  the  inveteracy  of  habit,  that  it  will 
give  a  fanCtion  to  the  moft  unnatural 
R  a  and 
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and  horrid  pradlces.  We  read  of  /w- 
dinf2  nations  who  ufed  to  fcaft  on  the 
bodies  of  their  deceafed  relations.  When 
Darius  afked  thefe  favages,  on  what 
condition  they  would  confcnt  to  burn 
their  dead,  after  the  Grecian  fafliion ; 
they  aflured  him  that  no  inducement 
whatever  could  prevail  on  them  to  adopt 
fuch  a  practice.  When,  in  like  manner, 
he  demanded  of  the  Grecians^  on  w^hat 
terms  they  would  agree  to  feed  on  their 
deceafed  friends,  after  the  Indian  cuf- 
tom  ;  they  received  his  proportion  with 
horror. 

It  was  thought  neceflary  among  our 
rude  German  forefathers,  to  facrifice  cap- 
tives taken  in  war,  and  general  affent 
gave  a  fandion  to  the  inhuman  cuftom. 
But  the  prefent  age  is  too  polifhed  and  re- 
fined, not  to  hold  this  favage  pradice  in 
abhorrence. 

We 
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We  need  not,  however,  refort  to  fuch 
diftant  inftances  to  prove  the  triumph 
of  cuftom  over  reafon  and  humanity. 
Scarce  two  centuries  have  elapfed,  fmce, 
under  the  eftablifhment  of  Law,  and  the 
fandtion  of  Rehgion,  a  pradice  prevailed 
in  this  country,  of  burning  thofe  brave 
but  unfortunate  Martyrs  to  opinion, 
whom  the  interefted  perfecutions  of  po- 
pifh  bigots  marked  out  for  facrifice  un- 
der the  name  of  Heretics.  Nay,  it  was 
no  longer  fmce  than  the  29  Car,  II.  (not 
one  hundred  years  ago)  when  the  laft 
badge  of  religious  perfecution  in  this 
country,  the  writ  de  Hdsretico  comhurendo^ 
was  abolifhed  ;  but  the  practice  of  burn- 
ing heretics  ftill  prevails  in  thofe  coun- 
tries where  religion  is  impioufly  per- 
verted to  blind  the  underftanding,  and 
to  harden  the  hearts  of  its  votaries  againfl 
their  fellow-creatures. 

R  3  Thefe 
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Thefe  abfurd,  unnatural,  and  brutal 
practices  are,  however,  juftified  on  the 
footing  of  neceflity,  and  in  many  places 
have  obtained  general  aflent,  and  re- 
ceived the  fandion  of  Law.  But  no  ne- 
ceflity, no  general  aflent  is  of  force 
againft  the  Law  of  Nature.  There  are 
immutable  and  eternal  relations  of  things 
antecedent  to  all  human  infl:itutions, 
which  fix  fuch  certain  boundaries  to 
right  and  wrong  as  no  Laws  whatever 
pan  either  limit  or  extend. 

The  violation  of  Law,  fays  Gordon^ 
does  not  conftitute  a  crime  where  the 
Law  is  bad,  but  the  violation  of  what 
ought  to  be  Law  is  a  crinie  even  where 
there  is  no  Law.  The  effence  of  right 
and  wrong  does  not  depend  on  words 
and  claufes  inferted  in  a  code  or  ftatute- 
book,  much  lefs  upon  the  conclufion^ 
and  explications  of  lawyers,  but  upon 
6  reafon, 
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rcafon,  and  the  nature  of  things  antece- 
dent to  all  Laws.  In  all  countries,  Rea- 
fon  is,  or  ought  to  be,  confulted  before 
Laws  are  enaded  ;  and  Laws  had  better 
to  have  never  been  made  where  it  is  not 
confulted.  Reafon  is,  in  fome  degree, 
given  to  all  men  ;  and  Cicero  fays,  who- 
ever has  Reafon  has  right  Reafon  ; 
that  Virtue  is  but  perfecSt  Reafon  ;  and 
that  all  nations  having  Reafon  for  their 
guide,  all  nations  are  capable  of  arriving 
at  Virtue, 

Laws  therefore  muft  be  founded  on 
Reafon,  otherwife  they  are  ufurpations 
on  the  natural  rights  of  mankind  :  and 
no  general  aifent,  or  fuppofed  neceffity, 
can  give  them  that  validity  which  they 
do  not  derive  from  their  own  juftice  and 
expedience. 

An  obligation  from  one  individual  to 

another  to  do  an  illegal  or  immoral  a£l:, 

R  4  by 
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by  the  Law  of  the  land  is  void  in  itfelf : 
and  by  the  fame  reafon  all  obligations  to 
public  Laws  are  void,  when  they  are  re- 
pugnant to  the  unalterable  principles  of 
right  reafon  and  moral  virtue. 


SECT.     II. 

The  fame  SubjeEi  continued. 

TJ' ART  HER,  with  refped  to  the  ne- 
cefiity,  w^hich  is  the  grand  argument 
for  Capital  Punifhments,  it  may  be  ob- 
ferved  from  experience,  that  what  was, 
and  in  fome  places  ftill  is,  deemed  nc- 
ceflary,  has  among  us  been  found  to  be 
inexpedient  and  inhuman ;  and  we  per- 
ceive that  the  abolition  of  fuch  barbarous 
cuftoms  is  attended  with  no  inconveni- 
ence, but,  on  the  contrary,  produdive 
of  infinite  improvem  ent. 

In 
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In  truth,  we  are  apt  to  be  fwayed  too 
much  by  political  maxims,  and  the  pre- 
tended ncceffity  of  things  :  there  arc 
many  principles  in  the  adminiftration  of 
government  inconfiftent  with  right  rea- 
fon  and  ftridl  juftice,  which  political 
cafuifts  attempt  to  vindicate  by  the  ge- 
neral plea  of  neceffity,  and  by  making^ 
fubtle  and  extravagant  diftin£tions  be- 
tween political  and  moral  virtue,  which 
have  no  real  foundation  in  nature. 

The  bulk  of  the  people,  from  their 
indolence  and  incapacity,  judge  eveiy 
model  to  be  perfect  to  which  they  are 
accuftomed  ;  and  think  whatever  is,  is 
neceflary  to  be  done.  They  are  enemies 
to  innovations,  becaufe  they  are  too 
fhort-fighted  to  perceive  the  good  which 
may  refult,  or  too  inert  to  oppofe  the 
inconveniencies  which  may  enfue,  from 


a  change. 


How 
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How  many  revolutions  have  taken 
place,  by  which  fociety  has  been  im- 
proved, which,  when  they  were  firft  in 
agitation,  were  deemed  Utopian  and  chi- 
merical ?  How  many  projedors  have 
beefi  deemed  mad  and  foolifh,  becaufe 
their  countrymen  were  blind  and  obfti- 
nate  ?  What  violent  oppofitions  have 
been  made  in  this  kingdom  to  many  new 
regulations,  which,  upon  experience, 
have  proved  of  fuch  uncommon  utility, 
that  their  moft  eager  opponents  have  at 
length  petitioned  to  be  made  partakers 
of  what,  through  ignorance  and  perti- 
nacity, they  had  before  ftrenuoufly  re- 
jcded. 

Though  the  ftate  of  fociety,  efpecially 
in  this  kingdom,  is  greatly  improved, 
there  is  ftill  room  for  farther  amendment ; 
and  we  are  yet  many  removes  from  the 
perfedion  we  are  capable  of  attaining. 

SECT, 
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SECT.    III. 

Farther    Continuation    of   thi$ 
SubjeB, 

"jKTOLUMUS  leges  Ang!i£  mufari, 
was  the  anfwer  of  the  Earls  and 
Barons  at  the  famous  Parliament  of 
Merton^  where  the  Prelates  endeavoured 
to  procure  an  ad  to  alter  the  Common 
Law^  and  fubftitute  the  Civil  and  Canon 
Law  in  its  ftead. 

This  anfwer,  though  extremely  fpl- 
rited  and  pertinent  at  that  time,  has  been 
fmce  quoted  with  great  impropriety  by 
thofe  who  have  oppofed  new  inftitutions. 
Many  obftinately  perfevere  in  a  beaten 
trad,  though  rugged  and  unpleafant, 
rather  than  deviate  into  an  untrodden 
path,  however  fmooth  and  inviting. 

Therq 
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There  are  certain  aphorlfms,  which 
men  of  weak  minds  or  interefted  views 
are  always  ready  to  apply,  for  want  of 
folid  reafons  to  fupport  their  objedions. 
When  any  fcheme  of  improvement  is 
offered,  hundreds  will  tell  you,  that 
innovations  are  dangerous^  for  one  who 
is  capable  of  pointing  out  where  the  ap- 
prehended danger  lies. 

Should  this  maxim  prevail  in  the  ex- 
tent to  which  fome  are  defirous  to  ftretch 
it,  our  laws  would  become,  like  thofe  of 
fome  eaftern  nations  we  read  of,  immu- 
table. But  innovations  are  then  only 
dangerous,  when  they  are  not  founded 
on  reafon  and  juftice,  and  when  they  are 
not  introduced  at  a  proper  time  and  with 
fuitable  caution. 

If  we  are  deterred   from  attempting 

innovations,  for  fear  of  fome  uncertain 

3  danger 
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danger  in  the  experiment,  we  muft  be 
content  to  labour  under  all  the  mif- 
chiefs  and  inconveniencies,  which  time, 
and  a  change  of  circumftances,  bring 
on  almoft  every  inftitution,  however  ex- 
pedient and  unexceptionable  at  its  ori- 
ginal eftablifhment.  As  circumftances 
vary,  policy  fhould  undoubtedly  ac- 
commodate its  fyftem  to  fuch  a  varia- 
tion. 

However  political  cafuifts  may  pride 
themfelves  in  fubtilizing  and  reconciling 
moral  repugnances  with  public  necellity, 
we  may  venture  to  conclude,  that  what- 
ever fhocks  the  common  fenfe  and  feel- 
ings of  mankind,  is  faulty  in  its  original 
eftablifhment. 

Nothing  can  be  more  oppofite  to  na- 
tural reafon,  than  the  confounding  the 
different  degrees  of  crimes,    and  with 

indif- 
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indifcriminate  feverity  infliding  capital 
punifhments  on  unequal  offences. 

To  imagine  that  fuch  rigour  will  de- 
ter delinquents  from  offending,  is  a  vain 
fuppofition.  The  dread  of  future  pu- 
nifhment,  however  formidable  and  ine- 
vitable too,  (though  it  is  feldom  that 
offenders  think  punifhment  unavoidable) 
makes  but  inadequate  and  impotent  im- 
preffions  on  a  man,  while  under  the 
prefent  predominancy  of  an  impetuous 
palFion ;  as  is  notorious  from  the  very 
llender  effe<3;s  of  religious  fears  on  trua 
believers. 


SECT. 
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SECT.    IV. 

Conjideration  of  Authorities  on  this 
SubjeEi. 

A  Syftem  of  government,  founded  on, 
or  fupported  by,  the  neceffity  of 
inflidling  Capital  Punifhments  with  fuch 
indifcriminate  feverity,  muft  be  efta- 
bliflied  againft  the  fundamental  prin- 
ciples of  the  Law  of  Nature  and  Right 
Reafon,  which  forbids  us  to  take  away 
life  unlefs  to  fave  our  own,  or  avenge 
the  death  of  another.  But  happily  fuch 
neceflity  feems  to  be,  in  our  free  confti- 
Jution,  purely  imaginary. 
* 

Lord  Halcy  whofe  opinion  deferves  to 
be  highly  refpeded,  is,  it  muft  be  con- 
fsITed,   an  advocate  for  this   neceffity. 

"  Al- 
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"  Although,  he  obferves,  many  fchool- 
men  and  canonifts  are  of  opinion,  that 
death  ought  not  to  be  inflided  for  theft, 
yet  the  neceflity  of  the  peace  and  well 
ordering  of  the  kingdom  hath,  in  all 
ages  and  in  almoft  all  countries,  pre- 
vailed againft  that  opinion,  and  annexed 
death  as  the  punifhment  of  theft."  And 
in  further  fupport  of  this  neceffity,  his 
lordfiiip  refers  to  Covarniinas^  where, 
he  tells  us,  this  cafe  is  learnedly  dif- 
puted. 

Upon  confulting  CovarruviaSj  his  opi- 
nion appears  to  be,  that  thefts  fhould 
be  puniflied  capitally,  where  they  are 
flagrant  either  in  quantity  or  quality : 
and  his  reafon  is,  "  becaufe  men  make  a 
jeft  of  lighter  punifliments.** 

Here  it  is  to  be  obfervcd,  that  the  rule 
of  punKhment,  according  to  the  reafon- 

ing 
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Ing  of  Covarruvias,  is  to  be  regulated 
by  the  meafure  of  diftributive  juflice; 
and  the  piinifliment  to  be  either  capital 
or  not,  according  to  the  quantity  or 
quaUty  of  the  theft. 

But  the  crime  of  theft,  confidered 
abftradedly  and  by  itfelf,  does  not  ad- 
mit of  any  diftindlion  of  punifhment ; 
for  though  with  regard  to  the  party 
robbed,  the  theft  is  more  or  lefs  grievous, 
according  to  the  quantity  or  quality  of 
it ;  yet,  with  refpedt  to  fociety,  the  bad 
tendency  of  it  is  equally  the  fame,  and 
the  crime  equally  flagrant. 

Upon  this  principle  Plato  framed  hi3 
Laws,  when  he  ordained  that,  If  any 
one  was  guilty  of  public  theft,  whether 
it  was  of  great  or  little  value,  he  fliould 
incur  the  fame  penalty ;  for  that  he  who 
took  a  thing  of  trifling  value,  ftiewed 

Vol.  L  S  the 
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the  fame  difpofitlon  to  theft,  as  he  who 
Hole  things  of  greater  value. 

This  Law  of  Plato\  is  agreeable  to 
reafon.  For  the  Law  fhould  never  make 
a  diftindion  between  crimes  of  the  fame 
fpecies,  though  particular  circumftances 
attending  the  criminal  a6t,  may  be  a 
foundation  for  the  magiftrate  to  extend 
mercy  to  the  delinquent. 

But  as  Covarruvias  is  of  opinion,  that 
the  rule  of  diftributive  juflice  fhould  be 
obferved  in  different  fpecies  or  degrees 
of  the  fame  crime,  why  it  may  be  afked, 
fhould  not  the  fame  meafure  of  diftri- 
butive juftice  be  maintained  between  one 
crime  and  another  ?  And  why  fhould 
theft  be  punifhed  with  the  fame  capital 
rigour  as  murder  ?  Perhaps  the  beft  an- 
fwer  that  can  be  given,  is  that  of  Draco\ 
above  mentioned. 

To 
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To  argue  for  the  neceffity  of  inflidt- 
ing  death,  upon  this  foundation,  "  that 
men  make  a  jefl  of  Hghter  punifhments,'* 
is  to  reafon  upon  a  principle  which  may 
be  carried  farther  than  thofe  who  ad- 
ranee  it  perhaps  forefee,  or  would  wiih 
it  to  extend. 

It  will  not  be  denied,  that  there  are 
many  flight  crimes  which  merit  only 
light  punifhments,  and  to  thofe  who 
make  a  jefl  of  them  they  are  certainly 
no  punifhments.  But  becaufe  they  lofe 
their  effedt  and  become  the  jefl  of  offend- 
ers, will  it  be  faid,  that  therefore  their 
feverity  mufl  be  increafed  ?  Is  it  not  ob- 
vious, that  if  punifhments  are  to  be  in- 
creafed on  this  account,  they  may  be 
aggravated  till  all  flight  crimes  are  made 
capital  ?  Suchafyflemof  legiflation  as  this 
reafoning  tends  to  eflablifh,  would  indeed 
breathe  the  true  fpirit  of  Bracc?^  laws. 
S  2  Befides, 
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Befides,  in  truth,  it  is  not  the  nature 
or  degree  of  punifhment,  which  makes 
it  either  a  jeft  or  a  terror ;  but  the  na- 
ture or  difpofition  of  the  fufferer.  Many 
deUnquents  make  a  jeft  of  capital  punilh- 
ments,  and  fmile  at  axes  and  gibbets  ; 
while  to  others,  the  fhame  of  public  re- 
prehenfion  only,  is  worfe  than  death. 

Admitting,  however,  that  the  terror 
of  capital  punifhments  had  the  fame  ef- 
fed:  on  all,  yet  it  is  againft  the  Law  of 
Nature  to  infli£t  death  for  the  preven- 
tion of  crimes  of  lefler  degree  than 
murder. 

As  the  Annotator  on  Lord  Chief  Juf- 
tice  Hale  obferves,  not  only  Schoolmen 
and  Canonifts  were  of  opinion,  that 
death  ought  not  to  be  inflicted  on  theft, 
but  it  was  likewife  the  fenfe  both  of  the 
Jewi/Jj  and  Roman  Laws  5  and  though, 

as 
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as  his  Lordfhip  fays,  the  principal  end 
of  piinifhment  is  to  deter  men  from 
offending,  yet  it  will  not  follow  from 
thence,  that  it  is  lawful  to  deter  them 
at  any  rate  and  by  any  means. 

Obedience  even  to  juft  laws  may  be 
inforced  by  unlawful  methods.  EJl  pcertie 
modus,  ftcut  rerw?i  reliquanim,  fays  Cice' 
rOf  in  his  Epiftle  to  Brutus.  And  again, 
in  his  firft  book  of  Offices,  EJi  cnim  ulcif" 
ce\idi  <^'  puniendi  modus. 

But,  in  truth,  experience  evidently 
teaches  us,  that  capital  punifhments  do 
not  anfwer  the  end  propofed.  And 
many  among  the  beft  and  wifefl  men 
have  recommended  lenity  and  modera- 
tion in  punifliments ;  and  fuch  fyflems 
have  been  found  to  make  the  mofl  or- 
derly and  well  difpofed  Citizens. 

S  5  Crotiiis 
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Crotkis  flrongly  recommends  it  to  all 
Chriftian  princes,  to  copy  the  example 
of  Sabaco  king  of  Egypt,  a  prince  of 
moft  diitinguillied  piety,  who,  as  Diodo- 
rus  tells  us,  changed  capital  punifhments, 
■with  good  fuccefs,  into  ftated  kind  of 
labour  :  And  indeed  we  learn  from  hif- 
tory,  that  the  nations,  whofe  civil  infti- 
tutions  have  been  moft  applauded,  have 
not  punifhed  theft  capitally. 

^intilian  very  juftly  remarks,  that 
no  one  will  doubt,  but  that  if  it  is  pof- 
fible  to  redlaim  the  guilty,  as  it  is  al- 
lowed to  be  fometimes  poflible,  it  is 
much  better  for  the  commonwealth  to 
jfpare  their  lives  than  to  punifh  them 
capitally. 

We  may  readily  admit,  that  the  tnie 
meafure  of  human  punifhment  fhould 
be  governed  by  the  general  intereft  of 

the 
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the  (late  ;  but  we  may  fafely  deny  that 
the  intereft  of  any  free  and  well  regu- 
lated ftate  requires  capital  punifliment 
to  be  inflicted,  except  in  a  cafe  where 
the  fafety  of  the  ftate  demands  it.  And 
we  contend,  that  there  are  more  efFe£lual 
methods  of  police,  by  which  criminals 
may  be  amended  themfelves,  make  repa- 
ration to  the  injured,  and  by  their  pu- 
nifhments  become  a  living  and  daily 
example  to  others. 

In  this  country  we  have  never  known, 
that  any  addition  to  the  feverity  of  pu- 
nifhments  has  had  the  intended  effed  of 
checking  the  progrefs  of  thefe  crimes 
againft  which  they  were  direded.  We 
have  at  this  time  a  remarkable  inftance 
to  the  contrary,  in  the  a£l  of  parliament 
for  the  more  fpeedy  execution  of  crimi- 
nals in  cafes  of  murder,  and  for  anato- 
mizing their  bodies  after  execution. 

S  4  This 
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This  Law  was  no  doubt  well  intended, 
and  had  a  ftrong  appearance  of  anfwer- 
ing  the  good  end  for  which  it  was  cal- 
culated. Neverthelefs  experience  has 
proved  its  inefficacy  ;  for  the  number  of 
murders  has  rather  increafed  than  dimi- 
nillied  fince  the  paffing  of  that  adt. 

It  mufl:  then  be  admitted,  that  the 
feverity  of  punilhments  does  not  lefl'en 
the  number  of  criminals ;  and  fuch  ri- 
gour is  more  particularly  inexpedient  in 
our  free  conftitution,  in  which  the  Judge, 
in  capital  cafes,  muft  pronounce  the  fen- 
tence  of  the  Law,  and  the  fovereign  has 
no  power  to  alter  it,  though  he  may  re- 
niit  it  by  pardoning  the  offender.  So 
that  the  exceflive  rigour  of  the  Law  pro- 
duces this  dilemma,  that  a  criminal 
muft  remain  totally  unpunifhed,  or  un- 
dergo a  fentence  too  grievous  and  fevere 
for  the  offence. 

The 
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The  arguments  of  the  old  writers, 
and  fome  of  later  date,  fuch  as  Grotius 
and  Piiffendorf,  &c.  cannot,  as  has  been 
obfcrved,  be  applied  to  our  conftitution. 
Their  veafoning  is  calculated  for  the  me- 
ridian of  thofe  governments,  where  the 
fovereign  might  alter,  difpenfe  with,  or 
mitigate  the  Law  at  pleafure.  But  in 
our  conftitution  there  is  no  medium,  in 
capital  cafes,  between  feverity  and  im- 
punity. 

It  has  been  remarked,  that  the  writers 
above-mentioned  recommend  lenity  and 
moderation  in  punifhments,  though 
they,  and  in  particular  Puffendor/,  de- 
clare their  opinion,  that  it  is  not  unlaw- 
ful to  infiift  capital  punilhments  in  cafes 
of  theft,  &c,  for  the  public  good. 

But,  in  truth,  feverity  in  punifhment 
cannot  tend  to  the  public  good,  unlefs 

fuch 
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fuch  feverity  is  warranted  by  the  Law  of 
Nature,  to  which  all  human  laws  and 
fentences  ihould  be  referred.  The  fubtle 
diftin£tions  which  philofophers  and  po- 
liticians have  eflablifhed  between  moral 
and  political  good,  has  been  productive 
of,  and  applied  to  juftify  the  moft  unna- 
tural inftances  of  cruelty  and  injuftice. 
It  is  a  diftindion  founded  on  the  vanity 
and  arrogance  of  men  bewildered  in  fpe- 
culation,  who  have  proudly  ereded  a 
fyflem  of  their  own,  in  oppofition  to  that 
of  Nature  and  Reafon.  A  fyftem  which 
ambition  finds  its  intereft  in  fupporting 
againft  the  common  fenfe  and  undoubted 
rights  of  mankind. 

To  this  dangerous  refinement,  how- 
ever, we  may  oppofe  the  authority  of  the 
fioet, 

Nunquam 
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Nunquam  alhid  natura,    allud  fapientia 

die  it, 

Juvenal. 

And  we  may  venture  to  fay,  that  a 
police  founded  on  the  unnatural  prin- 
ciples of  fuch  a  diftiuQion,  is  a  monftrous 
fuperflrudture. 


CHAP.     VI. 

SECT.    L 

Of  the  Caufes  which  have  produced 
the  Severity  of  Punifhments» 

IF  we  enter  into  an  accurate  and  poli- 
tical inveftigation  of  tlie  caufes  which 
gave  rife  to  the  excefhve  rigour  of  Pu- 
nifhments,  we  fhall  be  more  clearly  con- 
vinced that  their  hard  nature  is  unfuit* 

able 
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able  to  our  moderate  and  free  conftitu- 
tion. 

This  examination  likewife  will  lead 
us  to  account  for  the  errors  of  thofe 
writers,  who  argue  in  fupport  of  fuch 
rigour,  as  eflfential  to  the  public  good. 
Infenfibly  biaflcd  by  the  prejudice  of 
education,  and  blinded  by  the  habitude 
of  living  under  partial  conftitutions, 
where  the  intereft  of  the  governing  was 
miftaken  for  the  public  good,  they 
framed  their  notions  accordingly,  and 
thought  every  fe verity  lawful,  which 
tended  to  fupport  and  eflablifh  the  am- 
bition, and  avarice  of  the  rulers  over 
their  oppreffed  and  injured  fubjeds. 

It  is  not  from  the  ignorance  of  legif- 
lators,  that  good  and  equal  laws  are  not 
inflituted.  But  it  arifes  from  wilful  er- 
rors in  the  original  frame  of  political 

con- 
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conftitutlons,  or  to  accidental  revolu- 
tions, which  fet  up  and  eflabUfh  an  in- 
tereft  in  the  governing,  fuperior  to,  and 
diftind  from  the  intereft  of  the  go- 
'uerned. 

At  the  firft  inftltution  of  civil  govern- 
ments, whether  they  are  fuppofed  to  be 
eftabliilied    by  ufurpation  or  compaifi; 
that  is,  in  other  words,  whether  they 
are  defpotic,  or  comparatively  free ;  the 
interefl  of  the  rulers  has  been  the  firfl, 
or  at  leaft  too  much  the  principal,  ob- 
ject of  confideration.     If  they  are  efta- 
blifhed  by  the  firft  method,  the  ufurper 
maintains  by  terror  what  he  acquired  by 
force  :  and  thus  fear,  as  Montefqideu  ob- 
ferves,  is  the  principle  of  dcfpotifm.     If 
they  are  founded  by  the  fecond  method, 
the  people  are  too  apt  to  compliment 
the  magiftrate   in  whom   they  confide, 
with  too  much  power  and  influence. 

As 
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As  it  Is  the  nature  of  power  to  be  en- 
croaching, the  rulers  watch  every  op- 
portunity and  take  advantage  of  every 
revolution  to  extend  their  fway.  En- 
croachments of  this  nature  fometimes 
pafs  in  filence ;  nay  they  are  frequently 
countenanced  by  the  public  voice  of  a 
biafled  or  deluded  multitude,  till  at 
length  they  are  claimed  as  prerogatives, 
and  confirmed  as  parts  of  the  conftitu- 
tion,  under  the  fandion  of  fevere  penal- 
ties :  And  as,  in  fuch  partial  and  III 
conllituted  ilates,  it  is  not  fo  much  their 
concern  to  prevent  and  reform  as  to  pu- 
nifh,  io  the  feverity  of  the  Laws  holds 
an  equal  and  rigorous  meafure  through- 
out the  various  modes  of  tranfgreffion. 

Such  governments  feem  to  be  founded 
on  the  reafoning  of  Thrafymachus  in 
Plato^s  Republic,  who  there  defines  juf- 
tlce  to  be  **  That  which  is  for  the  inte- 

"  reft 
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"  reft  of  the  fuperior :"  And  adds,  that 
the  greateft  injuftice  is  produdive  of 
the  greateft  happinefs,  as  in  the  cafe  of 
perfect  tyranny. 

When  fuch  a  fyftem  however  is  once 
eftabliftied,  many  caufes  contribute  to  its 
fupport :  The  prejudice  of  education  in- 
fluences many  to  think  that  thofe  regu- 
lations muft  be  juft  and  expedient,  which 
their  grandfathers  agreed  to,  and  their 
fathers  approved :  The  timidity  of  others 
and  their  indifference  to  public  concerns, 
makes  them  tacitly  acquiefce  under  in- 
ftitutions  which  their  judgment  con- 
demns. Men  of  mild  and  philofophic 
difpoiitions  cultivate  the  arts  and  fciences, 
and  leave  the  wheels  of  government  to 
the  rotation  of  Chance ;  and  the  ambi- 
tion and  avarice  of  another  clafs  make 
it  their  intereft  to  uphold  fuch  a  par- 
tial fyftem,  which  affords  them  a  dan- 
gerous fcope  of  ading  as  public  rob- 
3  bers. 


272    CONSIDERATIONS  on 

bcrs,  petty  tyrants,  plunderers,  and  ex- 
tortioners. 

As  in  all  governments  of  this  kind  the 
principal  end  of  policy  is  to  fupport 
this  unequal  and  injurious  fyftem,  and 
as  every  thing  which  tends  to  that  end  is 
honoured  with  the  name  of  political  vir- 
tue, and  zeal  for  the  public  good;  there- 
fore little  care  is  taken  of  the  morals  of 
the  people,  and  where  they  are  depraved, 
no  endeavours  are  ufed  for  their  refor- 
mation ;  but  they  are  doomed  to  death 
for  expiable  crimes,  in  order  to  fave  the 
legiflator  the  trouble  of  redrefling  fuch 
private  evils,  which  are  in  truth  the  true 
public  concern ;  that  they  may  be  more 
at  leifure  to  provide  for,  what  they  call, 
the  Public  Good,  which  is  in  faO:  no- 
thing but  the  intereft  of  a  few. 

Thus  the  unhappy  wretches,  whom 

poverty  or  habitual  depravity  have  infti- 

I  gs^ted 
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gated  to  the  commiflion  of  capital  of- 
fences, fall  deplorable  vidims  to  the 
fe verity  of  laws  inftituted  by  injuftice 
and  ufurpation,  upheld  by  ignorance, 
inattention,  and  intereft,  and  fandified  by 
cuftom. 

Legiflators,  however,  ought  to  pre- 
fcribe  laws  not  merely  from  mechanical 
habit,  but  from  rational  principles.  Their 
defign  ought  to  be  to  redify  the  difpofi- 
tions  of  mankind,  and  make  them  in 
love  with  juftice ;  and  this  ought  more 
particularly  to  be  the  intention  of  the 
laws  in  our  happy  conftitution,  as  fmce 
the  revolution  efpecially,  it  really  has 
the  public  good  for  its  obje(St,  which  in 
moft  other  governments  is  only  a  pre- 
tence. 

There  is  yet  another  caufe  too,  which 
has  contributed  to  the  feverity  of  punifl^ 
Vol.  I.  T  mf 
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merits,  and  which  arlfes  from  a  miflaken, 
though  perhaps  a  laudable  principle,  that 
is,  the  effed  of  pafiion  in  the  legiflature. 


SECT.    II. 

Of  the  Effe&s  of  PaJJlon  in  tha 
Legijlature, 

pERHAPS  the  great  feverity  of  our 
Laws  has  been  in  fome  degree  owing 
to  their  having  been  made  flagrante  ira, 
01  fome  fudden  occafion,  when  a  combi- 
nation of  atrocious  circumftances,  at- 
tending fome  particular  offence,  inflamed 
the  Law-sivers. 


o' 


Men  in  the  warmth  of  refentment, 
naturally  endeavour  to  inflid  thofe  pe- 
nalties on  delinquents  which  are  moft 
terrible  to  their  own  iinagiaations  j  and 
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as  nothing  is  more  terrible  than  death 
to  thofe  who  poflefs  eafc  and  affluence, 
they  therefore  deem  Capital  Punifh- 
ments  to  be  univerfally  the  ftrongeft  ob- 
jects of  terror. 

But  it  is  wrong,  in  fuch  cafes,  to 
judge  from  our  own  feelings,  unlefs  we 
could  put  ourfelves  in  the  place  of  the 
criminals  who  are  the  objeds  of  our 
confideration.  Men,  who  are  capitally 
guilty,  are  fuch  as  are  generally  tired  of 
life  in  the  manner  they  hold  it ;  and 
who  therefore  commit  crimes  to  better 
their  condition,  or  put  an  end  to  their 
being.  They  generally  make  their  ad- 
vances to  the  wickednefs  they  intend  to 
perpetrate,  with  the  view  of  this  alter- 
native before  their  eyes  ;  and  confe- 
quently  the  terror  of  death  hath  not 
fufficient  influence  to  deter  them  from 
their  defperate  refoliition» 

T  2  We 
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_  We  learn  from  experience,  that,  in 
thofe  countries  where  punifliments  are 
mild,  the  minds  of  the  people  are  more 
affected  by  them,  than  they  are  in  other 
places  by  more  fevere  ones.  This  leflbn 
alone  is  fufficient  to  teach  us,  that  we 
gain  no  other  end  by  the  feverity  of  pu- 
"nifhments,  than  that  of  hardening  the 
minds  of  the  people,  and  adding  defpe- 
ration  to  depravity. 

But  in  order  to  prove  more  efFedually 
that  rigorous  and  fanguinary  laws  are 
inconfiftent  with  our  free  and  moderate 
conftitution,  it  will  be  proper  to  take  a 
view  of  our  Criminal  Laws  in  all  their 
different  relations. 


CHAP. 
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CHAP.     VII. 

S  E  C  T.      I. 

Of  the  different  Relations  of  our 
Criminal  Laws* 


■^  H  E  Baron  de  Montefquieii  ob- 
ferves,  that  all  laws  fhould  be  re- 
lative to  the  principles  of  the  govern- 
ment, to  the  nature  of  the  climate,  to 
the  morals,  manners,  and  religion  of  the 
people ;  and,  laflly,  to  the  number  of 
inhabitants.  Let  us  therefore  proceed'to 
examine  our  Criminal  Laws  in  thefe  va- 
rious refpecls. 


T  3  SECT. 
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SECT.    11. 

Of  Criminal  Laws  with  relation  to 
the  Principles  of  our  Government, 

'HpHAT  all  Laws  fhould  be  framed 
correfpondent  with  the  Principles 
of  the  Government  where  they  are  obli- 
gatory, is  a  political  axiom  not  to  be 
controverted.  Severe  Laws,  it  will  be 
allowed,  are  bell  calculated  for  the  fup- 
port  of  defpotic  power ;  but  moderate 
Governments  are  to  be  maintained  by  a 
milder  fyflem. 

It  would  be  eafy  to  prove,  fays  the 
writer  lafl:  quoted,  that  in  all,  or  moll 
of  the  ftates  in  Europe^  the  rigour  of  pu- 
nifliment  has  diminifhed,  or  augmented^ 

m 
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in   proportion   as  they  approached  to- 
wards, or  deviated  from,  Liberty, 

The  truth  of  this  propofition  may  be 
iHuftrated  by  various  inftances  drav^n 
from  hiftory.  It  has  been  remarked  by 
the  Ch'inefe  writers,  that,  on  the  eve  of 
of  a  revohition,  there  was  always  a  great 
increafe  of  rigorous  punifhments ;  and 
that  a  corruption  of  morals  kept  pac^ 
with  their  progreffive  feverity. 

This  truth  may  be  farther  exempli- 
fied, by  taking  a  fhort  review  of  the 
Jithenian  Government.  To  fearch  for 
the  author  of  every  fucceflive  change  in 
the  frame  of  their  Laws,  would  be  an 
obfcure  and  endlefs  enquiry.  It  will 
be  fufficient  that  their  rigour  was  mi- 
tigated in  proportion  as  Liberty  gained 
ftrength  and  afcendency. 


It 
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It  is  well  known,  that  Draco  the 
Archon,  in  the  thirty-ninth  Olympiad, 
punifhed  almoft  every  trivial  offence 
with  death.  They  who  were  convided 
of  idlenefs,  or  who  ftole  an  apple,  were 
doomed  to  fuffer  the  fame  fate  with  cri- 
minals who  committed  murder  or  facri- 
lege.  Therefore  Demades  is  remarked 
for  having  faid,  that  Draco's  laws  were 
not  written  with  ink  but  blood.  And 
Draco  himfelf  being  afked,  why  he  made 
death  the  punilhment  of  moft  crimes, 
gave  the  anfwer  '  before  alluded  to, 
"  Small  crimes  deferve  it,  and  I  have 
"  no  higher  for  the  greateft."  During 
his  Archonfhip  the  people  groaned  un- 
der tyranny  and  oppreffion. 

But,  in  the  forty-fixth  Olympiad,  Solon 

being  Archon,    he     repealed   all   thofe 

bloody  Laws,    except  that  only  which 

concerned    murder.      This   wife  legif- 

r>  lator 
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lator  endeavoured  to  refcue  the  people 
from  the  burden  of  oppreflion,  and 
laboured  to  corred:  the  abufes  in  go- 
venment,  by  reforming  the  manners  of 
the  people,  which  is  the  only  effedual 
method. 

He  introduced  fuch  a  mild  fyftem  of 
Government,  and  eftablifhed  fuch  a  pru- 
dent equality,  that  though  the  executive 
power  and  magiftracy  continued  in  the 
hands  of  great  men,  yet  the  inferior 
people  were  fccured  from  opprefTion, 
and  admitted  to  fome  ihare  in  the  Go- 
vernment. 

Though  Solon,  however,  ufed  the  pre- 
caution of  making  the  Senate  take  a  fo- 
lemn  oath  to  prelerve  the  laws,  yet  his 
care  was  not  fufficient  to  fecure  them 
from  the  innovations  of  lawlefs  and  am- 
bitious men. 

Some 
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Some  time  after,  the  tyrant  Fyfijira^ 
tus  deprived  the  Athenians  of  their  li- 
berty, and  though  he  himfelf  and  his 
fon,  as  Plutarch  informs  us,  did  in  a 
great  meafure  adhere  to  Soloji^s  inftitu- 
tions,  yet  they  did  not  follow  them  as 
laws,  but  obferved  them  as  wife  and  pru- 
dent counfels,  from  which  they  departed 
whenever  they  found  them  to  interfere 
with  their  intereft  or  inclination. 

This  tyrant's  family  being  expelled, 
Solon's  inflitutions  were  reftored  by  Cfyr- 
ihenes;  but  they  were  afterwards  vio- 
lated when  tyranny  again  reared  its  head, 
and  the  form  of  the  Gjovernment  was 
changed,  firft  by  the  Four  Hundred,  and 
then  by  the  Thirty. 

In  thefe  feveral  revolutions,  ufurp-f 
ation  was  fupported  by  feverity.  Mild 
laws  were  changed  for  more  fanguinary 

inftitu- 
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inftitutions  ;  and  the  people  who  oppofed 
fuch  tyranny  were  difpatched  out  of  the 
way,  while  they  who  acquiefced,  were 
enflaved. 


It  w^as  under  the  ufurpation  of  the 
Thu-ty,  that  an  attempt,  as  Plato  tells 
us,  was  made  to  put  a  Citizen  to  death 
unjufliy,  which  Socrates  oppofed,  and 
thereby  drew  their  hatred  upon  him. 
Their  Government  was  fo  cruel  and  ty- 
rannical, that  Plato.,  who  was  then  a 
young  man,  being  invited  to  take  a  fhare 
in  the  adminiftration,  declined  it,  though 
many  of  them  were  his  friends  and  re- 
lations. 

The  fame  obfervations  will  hold  good 
with  refpedt  to  the  Roman  Government. 
In  the  days  of  their  freedom,  their  Laws 
were  mild,  and  their  morals  pure ;  but 
when  tyranny  and  ufurpation  lorded  it 

over 
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over  their  liberties,  then  the  Laws  be- 
came fanguinary,  and  the  people  corrupt. 
Offences  multiplied  with  penalties,  and 
feverity  having  a  natural  tendency  to  de- 
bafe  the  mind,  it  confequently  deftroyed 
the  dignity  of  Virtue. 

The  Laws,  as  Montefquieu  obfervcs, 
during  the  reigns  of  their  Kings,  being 
inftituted  for  a  people  compofed  of  fugi- 
tives, (laves,  and  plunderers,  were  un- 
commonly fevere.  Had  the  Decemvirs 
confulted  the  true  fpirit  of  the  Com- 
monwealth, they  had  not  given  place  to 
thofe  Laws  in  their  Twelve  Tables ;  but 
as  they  entertained  views  of  tyranny, 
they  had  no  intention  of  ading  with  a 
fpirit  agreeable  to  the  conftitution. 

The  arbitrary  defign  of  the  Decem- 
virs was   evident,  from   the  capital  pu- 
nifhments  they  decreed  againfl  the  au- 
thors 
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thors  of  fatirical  pieces,  which  were 
quite  oppofite  to  the  fpirit  of  a  Re- 
public. But  men,  who  intended  to  fub- 
vert  pubHc  liberty,  were  afraid  of  writ- 
ings which  might  roufe  the  fpirit  of 
Freedom, 

After  the  expulfion  of  the  Decem- 
virs, all  the  Penal  Laws  which  they  had 
enadted  were  in  fadt  abrogated.  They 
were  not,  it  is  true,  repealed  in  form; 
but  the  Lex  Portia^  by  which,  as  Li'vy 
tells  us,  it  was  ordained,  that  no  Roman 
Citizen  (hould  be  beaten  or  put  to  death, 
rendered  them  entirely  ufelefs. 

Livy^s  remark  on  the  Ro?nafis  was, 
about  this  time,  ftridly  true :  for  no 
people  ever  fhewed  greater  moderation 
in  punifhments. 

If,  befides  the  lenity  of  puniihments, 
we  confider  the  right  which  the  accufed, 

had 
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had  of  going  away  before  judgment, 
we  fhall  find  that  the  Roman  Laws  were 
ftridly  conformable  to  the  fpirit  of  Free- 
dom. 

^ylhy  who  confounded  tyranny,  anar- 
chy, and  Uberty  together^  feemed,  by  his 
inftitutions,  to  generate  crimes.  Among 
other  things,  it  was  forbidden  by  the  Le:<: 
Cornelia^  that  any  perfon  Ihould  endea* 
vour  to  ingratiate  himfelf  with  the  army, 
fo  as  to  difpofe  them  towards  ferving  his 
particular  intereft,  which  was  nothing 
more  than  laying  a  fnare  for  cutting  off 
any  commander  who  fliould  prove  ob- 
noxious to  the  tyrant. 

All  Syllah  puniihments  ordained  the 
interdiction  of  fire  and  water ;  to  which 
Cafar  added  the  confifcation  of  the  delin- 
quent's goods  ;  fince  the  rich,  preferving, 
their  cftates  in  their  exile,  were  lefs  cau- 
tious of  committing  Crimes. 

Let 
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Let  us,  however,  compare  the  Laws 
of  Rome  under  a  Commonweahh,  with 
thofe  in  force  under  the  Ccefars^  when 
even  the  mild  Augujliis  made  it  treafon- 
ahle  to  be  the  author  of  Lampoons  and 
Pafquinades,  though  levelled  at  private 
perfons. 

As  Gordon^  in  his  Difcourfes  on  2j- 
citiis^  takes  notice,  AuguJliis,  in  this 
provifion,  confulted  his  own  fecurity, 
without  feeming  to  do  fo.  Ke  found 
his  own  fanduary  in  providing  one  for 
others ;  and  regulations  made  for  his 
own  defence  and  gratification,  had  the 
appearance  of  a-  fpirit  altogether  public 
and  difmterefted :  for,  if  contumelies 
call  upon  private  perfons  were  high  trea- 
fon,  what  muft  it  be  to  meddle  with  the 
Prince  or  his  Adminiftration  ? 

In  the  time  of  Augujlus^  he  who  ex- 
pofed  the  gallantries  of  a  Lady  of  Qua- 
lity, 
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lity,  or  the  foibles  of  a  Patrician,  was 
deemed  to  bear  hoftile  purpofcs  againfl: 
the  Commonwealth ;  nay,  every  adul- 
terer was  adjudged  a  traitor. 

How  the  feverlty  of  the  Laws  was  in* 
creafed  by  Tiberms,  and  fome  of  the  fuc- 
ceeding  Emperors,  is  too  well  known  to 
need  any  animadverfion  :  they  who  are 
acquainted  with  hlflory,  know  the  cor- 
ruption they  occafioned,  and  that,  at 
length,  they  involved  both  the  rulers 
and  the  governed  in  one  common  ruin. 

It  is  obfervable,  that  in  this  kingdom 
the  feverity  of  our  Laws  has  been  chiefly 
extended  under  the  reigns  of  the  mofl 
arbitrary  of  our  ancient  kings.  By  the 
common  Law  of  Eiiglafid,  there  were 
few  cafes  in  which  offenders  were  not  al- 
lowed Benefit  of  Clergy.  It  was  denied 
only  in  treafon,  petit  treafon,  and  facri-< 

lege; 
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lege ;  and  even  in  facrilege,  the  ordinary 
might  have  allowed  it,  if  he  pleafcd. 

While  the  feudal  fyftem  remained  in 
Its  full  vigour,  even  murder  was  not  pu- 
nifhed  capitally;  but  the  murderer  was 
compelled  to  make  compofitlon  with 
the  relation  of  the  party  ilain,  paying 
a  fum,  rated  according  to  the  rank  of 
the  perfon  killed,  befides  a  fine  to  the 
Lord. 


The  reafon  why  murder  was  not  then 
capital,  feems  to  have  been,  becaufe  their 
notions  were  at  that  time  too  crude  to 
confider  the  crime  as  an  injury  to  the 
State;  they  confidered  it  only  a  preju- 
dice to  the  relations  of  the  party,  and  to 
the  Lord ;  and  the  compofitlon  and  fine 
were  thought  compenfations  to  them  for 
the  lofs  of  a  kinfman  and  a  vaflal.  They 

VoL.L  U  had 


290     CONSIDERATIONS  on 

had  no  idea  of  the  injury  done  to  Go- 
vernment, by  difturbing  the  peace,  and 
endangering  the  fafety  of  Society.  Pub- 
lic Good  was  then  fo  imperfedly  under- 
flood,  that  Crimes  were  confidered  in  no 
other  light  than  as  they  afFeded  the  in- 
jured individuals,  and  thofe  with  whom 
they  were  immediately  connected. 

Befides,  as  the  greateft  part  of  the  na- 
tion was  then  martial,  and  might  be 
deemed  as  one  continued  encampment, 
every  man  was  confidered  in  a  capacity 
to  defend  himfelf,  and  it  was  thought 
unneceflary,  and  perhaps  impolitic,  to 
afford  him  that  protedion  from  the  Laws, 
which  he  ought  to  derive  from  his  own 
vigilance  and  valour. 

But,  as  policy  grew  more  refined,  they 
began  to  conceive  the  idea  of  a  Crime 
againft  the  ftatC)  and  then  ordained  a 

fine 
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fine  to  be  paid  to  the  public  Fifk  likewife. 
At  length,  they  difcovered  the  neccflity 
of  taking  away  the  right  of  private  re- 
venge from  individuals,  and  putting  it 
into  the  hands  of  the  magillrates.  Hav- 
ing attained  this  degree  of  improvement, 
it  became  the  care  of  the  legillature  to 
dired:  this  power  over  the  lives  of  the 
fubjeds,  in  a  manner  moft  agreeable  to 
the  ftate  of  civilized  refinement. 

It  is  remarkable,  that  the  firfl  who 
rellrained  the  Benefit  of  the  Clergy  was 
Henry  Vll.  a  politic  and  ambitious  Prince, 
who  fupported  a  precarious  title  by  rigo- 
rous inftitutions  ;  and  by  later  Statutes 
it  is  entirely  taken  away,  in  a  multitude 
of  offences.  But  what  appears  mofi:  ex- 
traordinary and  unaccountable  Is,  that 
the  greateil  part  of  the  Crimes  for  which 
offenders  are  excluded  from  their  Clergy, 
have  been  declared  capital  fmce  the  Re- 
volution. 

U  2  If 


292    CONSIDERATIONS  (?« 

If  the  propoiltion  above  quoted  is  true, 
'*  That  in  all  or  moft  countries  of  Europe 
the  rigour  of  punifliments  has  diminifhed 
or  augmented  in  proportion  as  they  ap- 
proached towards,  or  deviated  from,  Li- 
berty ;"  then  how  fhall  we  reconcile  the 
practice,  fmce  the  Revolution,  with  the 
principles  of  the  conftitution  ? 

It  is  well  known,  that  at  the  Revolu- 
tion the  plan  of  Liberty  was  extended, 
and  our  religious  and  civil  R.ights  at  that 
time  received  confirmation  and  enlarge- 
ment. Here  then,  one  might  conclude, 
there  was  room  for  a  milder  fyftem  of 
Government. 

Neverthelefs  we  find,  that  the  fum  of 
capital  punifliments  has  been  confiderably 
augmented  fince  that  happy  period :  and 
there  muft  certainly  be  an  error  in  legi- 

ilature, 
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flature,  when  Laws  are  ena6ted  agalnfl: 
the  principles  of  the  conftitution. 

The  ruling  principle  of  Government 
in  this  kingdom  is  allowed  to  be  Liberty; 
but  our  Criminal  Laws  feem  rather  cal- 
culated to  keep  flaves  in  awe,  than  to 
govern  freemen.  They  feem  to  contra- 
did:  all  notions  of  juftice,  and  confound 
all  diftindions  of  morality.  By  the  ig- 
nominy they  impofe  in  many  cafes,  they 
bend  the  mind  to  the  lowefl  ftate  of  fer- 
vitude :  by  the  rigour  they  indifcrimi- 
nately  inflict,  they  adopt  the  principles 
of  defpotifm,  and  make  fear  the  motive 
of  obedience. 

Defpotifm  itfelf  may,  indeed,  teach 
us  milder  inftitutions  ;  for  we  are  told, 
that  in  RjiJJlay  during  the  reigns  of  the 
late  Emprefs  Elizabeth^  and  the  prefent 
Emprefs  Catherine  the  Second,  no  male- 
factors have  been  put  to  des^th, 

U  3  Like 
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Like  bad  maftcrs,  who  are  readier  to 
chaftife  than  inftrud  their  fcholars,  we 
have  adapted  oiir  Laws  rather  to  punifh 
deUnquents  than  to  prevent  crimes.  But 
fuch  Laws  are  fo  far  from  having  a  ten- 
dency to  reform  the  morals  of  the  people, 
that,  by  expofmg  them  to  ruin  and  igno- 
miny for  flight  offences,  they  are  ren- 
dered defperate  in  their  fortunes,  and  to- 
tally loft  to  all  fenfe  of  fhame.  Their 
puniihment  ferves  only  to  prepare  them 
for  greater  crimes,  till,  at  length,  they 
are  fent  out  of  the  world  by  the  hands 
of  the  executioner,  when,  by  the  wif- 
dom  of  the  legiflaturc,  they  might  have 
lived  for  the  benefit  of  Society. 

It  may  be  affirmed,  that  were  the  in- 
jured thcmfclves  to  be  intrufted  with  thq 
right  of  revenge,  their  fentence  would 
not,  in  general,  be  fo  rigorous  as  that 
of  the  Law  j  for  few  men  in  the  prefent 

civilized 
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civilized  flate  have  that  violent  refent- 
merit  agalnft  many  offences  which  the 
Law  has  expreft,  and  we  find  that  they 
rather  fuffer  crimes  to  go  unpuniihed, 
than  to  be  the  inftruments  of  punifhing 
them  too  feverely. 

Thus,  by  impunity,  wicked  men  are 
confirmed  in  the  habitude  of  evil,  till 
they  become  totally  corrupt  and  aban- 
doned; and  thus  the  laws  countera<f^ 
their  own  end.  They  tend  to  corrupt 
rather  than  reform  the  morals  of  the 
people :  they  are  repugnant  to  the  dic- 
tates of  reafon  and  juilice ;  and  diame- 
trically oppofite  to  the  principles  of  our 
conftitution.  Let  us  now  fee  whether 
they  correfpond  with  the  nature  of  the 
climate. 


U  4  .SECT. 
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SECT,    III. 

Of  Criminal  Laws  in  relation  to 
the  Climate, 

1 F  the  dominion  of  the  Climate,  as 
•»•  Montefqiiieii  affirms,  is  the  moft  fove- 
reign  of  all  dominions,  we  may  venture 
to  aflert,  that  our  Laws  in  criminal. cafes 
are  by  no  means  calculated  to  corred  th^ 
vices  of  the  Climate, 

It  is  notorious  even  to  a  proverb, 
that  the  Climate  of  this  country  is  fuch 
as  fubjeds  the  natives  to  a  gloom  and 
melancholy,  which  renders,  theni  refllefs 
in  their  condition,  and  diflatlsfied  with 
their  very  being  :  fo  many  deftroy  them- 
felves  even  in  the  lap  of  good  fortune, 
that  the  crime  of  fuicide  is  deemed  to  be 

the  natural  growth  of  our  foil. 

How 
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How  Impolitic  therefore  is  it  to  make 
capital  punifhments  fo  frequent,  among 
people  who  have  fo  little  dread  of  diflb- 
lutlon,  and  among  whom  natural  caufes 
are  fuppofed  to  concur  to  occafion  a  te- 
dmin  vit(S  ? 

The  terror  of  death  can  have  little 
influence  over  their  minds,  who  are  def- 
titute  of  thofe  requifites,  which  in  their 
apprehenfion  give  a  relifh  to  exiftence  ; 
and  it  is  no  wonder  that  they  hold  life 
cheap,  who  want  thofe  enjoyments; 
when  many,  who  are  bleft  with  all  that 
fortune  can  beftow  to  render  life  agree- 
able, do  not  think  it  worth  their  pre- 
ferving. 

Such  fanguinary  Laws,  inftead  of  cor- 
recting, ferve  only  to  increafe  this  vice  of 
the  Climate.  This  is  fo  obvious,  that, 
without  farther  animadverfion,  we  pafs 
on  to  the  next  head  of  confideration. 

CHAR 
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CHAP.      VIII. 

SECT.    I. 

Of  Laws  with  reference  to  Morals^ 

TN  treatins:  of  Laws  as  relative  to  Mo- 
-fe-  rality,  we  mufc  confider,  i.  How 
Laws  contribute  to  form  the  Morals  of 
the  people.  2.  How  the  ftate  of  Morals 
tend  to  influence  legillation.  Laws 
fhould  fometimes  lead,  and  fometimes 
follow.  They  may,  at  one  time,  be 
made  infrrumental  towards  forming  good 
morals,  and  at  other  feafons  they  muft 
bend  to  the  habits  of  the  times. 


SEC  1\ 


CRIMINAL    LAW.     299 


SECT.    II; 

How    Laws   contribute    to    form 
Morals, 

T  AWS  may  infenfibly  lead  people  to 
the  pradice  of  Moral  Virtue,  by 
eftablifhing  fuch  fixed  principles,  pre- 
fcribing  fuch  rules  of  a£tion,  and  infti- 
tuting  fuch  modes  of  governmenl',  as 
will  necefiarily  give  a  bias  to  the  minds 
of  the  people,  and  of  courfe  ultimately 
affedt  their  Morals, 

The  greater  degree  of  independence 
which  the  laws  eftablifh,  the  more  gene- 
rous and  ennobled  will  be  the  fentiments 
of  the  people.  From  that  generofity 
many  moral  virtues  will  take  their  rife, 
though  many  political  inconveniences 
jiiay  occafionally  enfue  from  it. 

That 
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That  freedom  and  elevation  of  fenti- 
ment  which  accompanies  independence, 
is  attended  with  a  confcioufnefs  of  im- 
portance, and  a  decent  pride,  which  will 
not  ftoop  to  bafe  and  fordid  pradices. 
It  contributes  to  render  men  juft,  bene- 
volent, and  grateful.  If  they  are  ren- 
dered haughty  by  their  independence, 
and  too  fcrupulou-s  in  exacting  refpect, 
they  will  make  ample  returns  in  civility 
and  integrity.  They  will  difplay  a  bold 
and  manly  fpirit  even  in  their  vices, 
which  will  not  be  of  a  fordid  or  felfifli 
nature. 

As  the  Laws  degenerate  from  thofe 
principles  of  liberty,  the  people  will  be- 
come mean  and  abjed.  Being  held  in 
little  eftimation  in  the  ftate,  they  will 
not  know  how  to  fet  a  juft  value  on 
themfelves.  Inftead  of  being  governed 
by  a  fenfe  of  honour,  they  will  be  kept 

in 
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in  awe  by  a  dread  of  punifhment.  They 
will  not  fcruple  to  commit  any  a£t  of 
bafenefs  or  injuftice,  which  they  can 
perpetrate  with  the  profpedl  of  efcaping 
detection.  They  will  be  fubtle,  fraudu- 
lent, and  malicious.  They  will  be  more 
prone  to  revenge  than  to  refentment; 
that  is,  they  will  be  flow  in  exprefling 
their  fenfe  of  injury,  but  will  fecretly 
contrive  to  take  vengeance,  before  they 
fhew  that  they  have  been  offended. 

SECT.    in. 

How  the  Jlate  of  Morals  Jljoiild 
influence  Legtjlation. 

A  S  corruption  will  by  degrees  infecl 

the   foundeft  conftitution,  and  de* 

pravity  taint  the  pureft  morals,  fo  Laws 

muft  fometimes  be  accommodated  to  the 

flu(i^uating  ftate  of  moral  virtue. 

Where 
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Where  public  Morals  are  pure  and 
untainted,  the  Laws  fhould  be  fimple 
and  moderate  ;  fuch  as  they  were  in  the 
early  times  of  Greece  and  Rome,  when 
many  offences  were  unknown  which 
afterwards  became  capital. 

But  when,  from  the  Intoxication  of 
Ibme  extraordinary  fuccefs,  or  the  con- 
fequence  of  fudden  affluence,  or  any 
other  caufe  whatever,  the  public  Morals 
become  tainted  and  depraved,  the  legif- 
lature  fhould  proceed  with  greater  rigour 
againfl  deUnquents. 

Yet,  even  in  the  moil  corrupt  ftate  of 
moral  virtue,  capital  punifhments  feem 
to  be  ineffectual  remedies  againft  the 
general  depravity.  They  remove  a  cri- 
minal from  fodety,  but  do  not  prevent 
the  crime. 


All 
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All  punifliments  {lioiild,  if  poffible, 
be  not  only  in  terror  em  allorujn^  but  in 
emendationejn  delinqiientis.  Such  as  are 
capital,  however,  do  not  anfwer  either 
one  end  or  the  other.  They  deftroy  the 
offender,  and  his  fate  is  foon  forgotten 
by  the  criminals  v^rho  furvive  him.  Nay, 
the  impreflion  of  terror  is  fo  flight  on 
the  minds  of  many,  that,  even  during 
the  time  of  execution,  they  are  not 
afraid  to  perpetrate  the  very  crimes  for 
which  the  fufferer  is  expiring  before 
their  eyes. 

Therefore,  the  great  (Irefs  which  has 
been  laid  on  the  advantages  of  public 
executions,  feems  to  reft  en  a  weak 
foundation  ;  for  they  w^ho  are  endued 
with  a  great  degree  of  fenfibility,  will 
not  behold  them  ;  and  hardened  offend- 
ers view  them  without  being  affecSled  by 
them. 
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It  is  true,  when  any  particular  fpecies 
of  delinquency  is  grown  common  and 
enormous,  extending  the  punifhment  of 
it  to  death  may,  at  firft,  ftrike  the  of- 
fender's imagination,  and  perhaps  caufe 
fome  little  fufpenfion  of  the  criminal 
pradice  ;  but  the  wicked  foon  grow  fa- 
miliar with  terror,  and  when  they  have 
conquered  their  apprehenfions,  become 
more  abandoned  than  ever. 

Inftances  of  this  kind  are  not  only 
frequent  in  our  own,  but  in  foreign 
countries.  Robberies  on  the  highway 
were  common  in  fome  countries ;  high- 
waymen were  fentenced  to  the  rack ; 
this,  fays  Montefquieu^  checked  their  pro- 
grefs  for  a  while,  but  the  mifchief  foon 
returned  with  as  much  violence  as  ever. 

It  is  faid,  that,   in  the  Papal  domi- 
nions,  where   all  crimes,  according  to 
Q,  the 
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the  rplrit  of  Government,  are  punifhed 
capitally,  that  robberies  and  murders  are 
remarkably  frequent :  Whereas,  in  Tuf-- 
cany,  which  is  divided  from  the  papal 
dominions  but  by  a  fmall  ditch,  travel- 
lers are  fecure  ;  though  death  is  there  in- 
fllded  on  no  crimes  whatever,  except 
treafon  and  fome  fpecies  of  murder. 


S  E  C  T.    IV. 

Application  of  the  foregoi?ig  Reflec- 
tions to  England. 

CINCE  Criminal  Laws,  therefore, 
ought  not  only  to  correfpond  with  the 
(late  of  public  Morals,  but  may  in  fa£t 
themfclves  be  made  to  contribute  towards 
Morality,  it  may  be  worth  our  enquiry, 
to  confider  the  ftate  of  Moral  Virtue  in 
this  kingdom,  and  how  far  the  frame 
V01-.  I.  X  of 
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of  our  Laws  tends  to  encourage  or  im- 
prove it. 

With  refped  to  the  prefent  flate  of 
Morality,  their  opinion  feems  to  be  ill 
founded,  who  concur  in  cenfuring  the  de- 
pravity of  the  p-efent  age,  and  would 
induce  a  belief  that  we  are  more  corrupt 
than  our  anceftors. 

There  are  virtues  amongft  us,  which 
would  have  refleded  luftre  on  the  bright- 
eft  patterns  of  antiquity.  The  modes  of 
virtue  indeed  are  changed,  but  the  ef- 
fence  is  ftill  the  fame.  If  we  do  not 
rival  our  forefathers  in  hofpitality,  we 
exceed  them  in  charity.  If  we  are  in- 
ferior to  them  in  valour,  we  furpafa 
them  in  moderation.  If  they  had  in 
fome  inftances  more  fortitude,  we  have 
more  clemency. 

-»  The 
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The  alteration  which  has  taken  place 
in  the  model  of  our  conftitution,  and  the 
manners  of  the  people,  render  the  exer- 
tion of  many  qualities  impoflible  now> 
which,  in  former  times,  were  deemed 
noble  and  virtuous. 

The  increafe  of  trade  and  commerce 
has  leflened  the  number  of  thofe  virtues^ 
which  are  generally  deemed  great  and 
heroic  ;  and  which  mofl:  forcibly  engage 
the  attention,  while  at  the  fame  time 
they  command  the  applaufe  of  the  mxUl- 
titude.  But  a  more  gentle  and  amiable 
train  have  fucceeded  in  their  ftead,  which 
claim  the  approbation  of  the  juft,  and 
the  fandion  of  the  wife. 

The  trading  and  commercial  interefts, 
by   enlarging    the    wants   of    mankind, 
have  diffufed  the   principles  of  benevo- 
lence.    If  they  have  increafed  the  love 
X  2  of 
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of  wealth,  they  have  extended  the  fway 
of  juflice.  If  they  have  advanced  felf- 
love,  they  have,  with  eqaal  pace,  pro- 
moted fodal  union.  Their  influence 
evidently  folves  the  paradox  of  the  Poety 
that  &ELF-LOVE  and  foeial  are  the  Jams. 

There  is  a  tendernefs  and  delicacy  in 
the  prefent  ftate  of  moral  virtue,  which 
fome  have  endeavoured  to  refine  into 
lelf-love  and  pufilanimity. 

Too  many  are  inclined  to  think,  thai 
public  virtue  depends  on  a  partial  and 
blind  attachment  to  a  particular  fpot  of 
the  globe,  and  a  certain  race  of  beings 
called  countrymen. — That  magnanimity 
confifts  only  in  braving  danger  and  fet- 
ting  death  at  defiance. — That  to  fubdue 
the  tender  feeHngs  of  the  heart,  and  the 
natural  fenfations,  by  a  ftudicd  ferocity, 
is  the  tell  of  fortitude.     But  there  is  a 

degree 
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^degree  of  delicacy,  which,  though  cen- 
fured  by  fome,  as  bordering  upon  effe- 
minacy, is  not  incompatible  with  real 
maQ:nanimitv.  Men  of  ftern  looks  and 
obdurate  hearts,  have  not  always  firm 
minds.  Upon  this  principle,  however, 
they  endeavour  to  give  a  difagreeable 
cafl  to  the  moft  amiable  qualities  which 
can  adorn  human  nature.  According  to 
them,  the  benevolence  of  humanity,  and 
the  beneficence  of  charity,  proceed  from 
felfiih  motives,  and  are  indications  ef 
natural  weaknefs. 

But  however  they  may  endeavour  to 
debafe  the  principle  of  felf-love,  it  is  ne- 
verthelefs  the  foundation  of  Moral  Vir- 
tue. The  man  who  has  no  regard  for 
himfelf,  will  have  little  confideration  for 
others.  It  is  paying  too  great  a  compli- 
ment to  Human  Nature,  to  fuppofe,  that 
even  the  motives  of  our  beft  adions  are 
X  3  fo 
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fo  totally  ab (traded,  as  to  exclude  that 
all-ruling  Principle. 

The  moil  noble,  and,  we  may  add,  the 
moft  fecret  ads  of  generofity  and  huma- 
nity, are  founded  on  the  pleafmg  felf- 
gratulation,  which  arifes  from  a  con- 
fcioufnefs  of  having  been  the  inflrument 
of  Good  to  others. 

It  does  not,  however,  lefTen  the  merit 
of  humane  and  generous  adions,  to 
prove  that  we  often  promote  the  eafe 
and  benefit  of  others,  to  relieve  ourfelves 
from  the  pain  with  which  their  diftrefs 
afreds  us. 

When  our  fenfations  thus  dired  us  to 
make  the  happinefs  of  others  a  part  of 
our  own  felicity,  this  mode  of  felf-love 
rather  improves  than  derogates  from  the 
dignity  of  Human  Nature. 

Self- 
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Self-love  is  then  only  defpicable  when 
it  prompts  us  to  feek  private  enjoyment, 
independent  of  focial  connexions,  or  at 
the  expence  of  another's  peace.        , 

If  the  prefent  age,  therefore,  is  not 
confpicuous  for  thofe  heroic  qualities 
which  raife  vulgar  admiration,  it  is  dif- 
tinguifhed  by  many  private  virtues, 
which  call  for  univerfal  efteem. 

We  are  not  now  in  the  days  of  our 
Edijuards  and  Henrys^  when  the  politi- 
cal fyfteni  made  military  enthufiafm  a 
necelTary  part  of  the  national  character. 
Among  us  it  is  fufficient  to  preferve  the 
fpirit  of  public  defence,  without  making 
favage  valour  and  unnatural  ferocity  a 
charad;erifl:ical  quality. 

Whatever  fymptoms  of  foftnefs  and 

effeminacy    may    be  difcovered  among 

X  4  the 
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the  military  part  of  the  kingdom,  while 
at  home,  within  the  happy  abodes 
of  peace  and  affluence,  yet  that  they 
are  not  deficient  in  true  national  cou- 
rage, every  quarter  of  the  globe  can 
teftify. 

As  there  does  not  appear  to  be  any 
foundation,  therefore,  for  ftigmatizing 
modern  times  with  national  effeminacy, 
neither  is  there  any  reafon  for  accufing 
them  of  moral  depravity. 

Morality  feems  rather  to  improve 
than  decline  among  us,  and  confe- 
quently  there  is  lefs  to  be  faid  in  vin- 
dication of  the  rigorous  fyftem  of  our 
laws  in  criminal  cafes.  Where  mode- 
rate punifiiments  are  found  ineffedual 
to  reftrain  offenders,  their  inefficacy  is 
generally  owing  to  the  indifcretion  of 
the  legillature,  which  has  hardened  the 

minds 


CRIMINAL    LAW.      31$ 

minds  of  the  people  by  too  great  fevc- 
rity. 

In  remedying  evils,  we  too  often  fix 
our  attention  on  the  object  to  be  re- 
dreffed,  without  perceiving  the  inconve- 
niences attending  the  remedy  propofed. 
We  do  not  refledt,  that,  in  endeavouring 
to  check  the  prevaiHng  mifchief  by  the 
feverity  of  punifhments,  we  at  the  fame 
time  debafe  the  fpirit,  and  confequently 
corrupt  the  Morals  of  the  people  by 
fuch  rigorous  extremes. 


CHAP. 


314    CONSIDERATIONS  ott 

CHAP.     IX. 

SECT.     L 

Of    Laws    with    reference    to 
Manners, 

THOUGH  in  point  of  Morality 
we  may  boaft  of  a  delicacy  and 
refinement,  which  does  honour  to  the 
age  we  live  in,  yet,  with  refpedl  to  our 
Manners,  we  cannot  perhaps  lay  claim 
to  any  diftinguifhing  excellence. 

Though  we  have,  in  a  great  meafure, 
worn  off  the  reproach  of  our  national 
charadler,  yet  we  ftill  continue  referved, 
morofe,  and  gloomy,  to  a  degree  in- 
compatible with  focial  enjoyment.  Tho' 
civilized,  we  are  not  refined:   We  are 

more 
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more  courteous  than  polite,  more  gentle 
than  affable. 

The  bulk  of  our  people  have  more 
good-nature  than  good-breeding ;  they 
are  ready  to  do  kind  offices,  but  know 
not  how  to  confer  obligations  with  a 
becoming  grace ;  their  gifts  lofe  their 
value  by  the  aukwardnefs  of  the  bene- 
factor ;  they  are  more  hearty  than  free; 
more  fmcere  than  fociable. 

The  liberty  of  our  political  conftitu- 
tion  contributes  greatly  to  occafion  a  dif- 
agreeable  afperity  of  Manners.  Proud 
of  our  freedom  and  independence,  we 
are  unwilling  to  acknowledge  a  fuperior. 
We  fubmit  to  the  rules  of  fubordination 
with  fuUen  acquiefcence ;  and  are  more 
anxious  to  gain  refped  ourfelves,  than 
to  pay  it  to  others. 

The 


3i6     CONSIDERATIONS  on 

Tlie  fenfe  of  Liberty  being  early  in- 
flilled  into  Britons^  they  naturally  con- 
trail ideas  of  felf-importance.  They 
have  none  of  that  obfequioufncfs  of  ad- 
drcfs,  that  flattering  afTiduity,  which  dif- 
tisguith  people  in  lefs  moderate  Govern- 
ments, where  the  diftance  of  rank  is  ob- 
ferved  with  greater  punctuality. 

But  we  fliould  not  be  ignorant,  that 
there  is  a  becoming  medium  between 
abject  fervility  and  fuUen  referve.  It  is 
jio  doubt  a  deteftable  meannefs  to  flatter 
vice,  or  footh  folly  with  fupple  conde- 
fceolion  ;  but  it  is  no  way  inconfiftent 
with  manly  freedom,  to  treat  our  fupe- 
riors  with  that  refpedt  and  deference 
which  the  rules  of  political  fubordina- 
txon  rcauire. 

Thoue-h  the  excellence  of  our  confli- 
tution    favours    political    independence, 

yet 
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yet  there  is  a  moral  ImpofFibility  of  efta- 
blidiing  focial  independence.  How- 
ever, as  Men  we  may  be  equal,  yet  as 
Citizens  we  mull  be  mutually  depen- 
dent. 

Society  muft  be  fupported  by  a  reci- 
procal interchange  of  kind  and  agreeable 
offices ;  we  Ihould  alternately  ferve  each 
other  with  our  power,  and  plcafe  each 
other  by  our  complaifance. 

There  is  a  certain  delicacy  of  Man- 
ners and  complacency  of  behaYicur, 
which  preferves  the  decorum  of  fociety, 
and  forms  the  beauty  of  poliflied  life. 
In  this  pleafmg  requifite,  which  our 
more  courtly  neighbours  aptly  call  bkn^ 
feancc,  we  are  mofl:  of  us  greatly  de- 
ficient. 

The   fevere  fvilem   of  our  Criminal 
Laws  feejns   calculated  to  obftru6t  im- 
provement 


3i8     CONSIDERATIONS  on. 

provcment  in  this  particular ;  for  the 
rigour  they  inflid:,  tends  to  render  the 
public  Manners  more  harfli  and  untrad- 
able. 

This  rafhnefs  of  character  ,  however, 
which  is  often  the  companion,  and  fome- 
times  the  mover  of  delinquency,  may  be 
foftened  and  improved,  by  framing  more 
mild  and  moderate  inflitutions. 

Mankind,  under  civilized  govern- 
ments, are  not  to  be  led  by  violence. 
The  fenfe  of  fhame,  when  ufed  with 
caution  and  dlfcretlon,  is  a  better  Inflru- 
ment  of  government,  than  the  dread  of 
pain  ;  but  infamous  Punifliments  fhould 
only  be  inflided  for  offences  which  are 
infamous  in  their  Nature. 

To  fuppofe  that  the  vulgar  have  no 
fenfe  of  fhame,   is  a  miflaken  opinion, 

harfhly 
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harfhly  conceived,  and  vainly  adopted. 
The  defire  of  diftindion,  and  dread  of 
infamy,  beat  as  ftrong  in  the  breaft  of 
the  Peafant,  as  of  the  Senator. 

The  eflence  of  ambition  and  fhame 
are  aUke  in  both.  The  modes  vary  ac-^ 
cording  to  the  difference  of  education, 
and  the  accidental  circumftances  of  birth 
and  fortune.  The  honour  of  the  Gentle- 
man w^ould  be  wounded  by  injuries  of 
which  the  Peafant  would  be  unfufcep- 
tible ;  and  the  latter  would  be  fenfible 
of  reproaches,  to  which  the  former 
would  be  totally  indifferent. 

Should  you  put  a  negative  on  the 
Gentleman's  veracity,  he  would  think 
himfelf  bound,  according  to  the  frantic 
Laws  of  what  is  falfely  called  Honour^ 
to  revenge  the  indignity  at  the  hazard 
of  his  life.     The  Peafant  perhaps  would 

fmlle 
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fmlle  at  the  imputation  :  But  if  you  were 
to  queftion  his  prowefs,  he  would  pro- 
bably avenge  the  infult   by   immediate 

violence. 

The  former  would  be  afhamed  to  be 
thought  deficient  in  any  of  the  modes  of 
politenefs,  to  which  the  latter  is  an  en- 
tire ftranger.  The  latter,  on  the  other 
hand,  would  blufli  at  many  indecorums 
which  are  familiar  to  the  former.  The 
fenfe  of  fhame  is  predominant  in  each, 
but  they  are  not  agreed  what  adions 
are  properly  fhameful.  They  correfpond 
as  to  the  principle,  but  differ  in  the  ap- 
plication. 

Nothing  can  be  more  unjuft,  than  to 
condemn  the  common  people,  as  too 
brutal  to  be  governed  by  liberal  notions, 
and  fit  only  to  be  ruled  by  fear.  Nature 
has  made  no  diftinCtion  between  them 
I  and 
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and  the  great.  If  there  is  any,  it  pro- 
ceeds from  fecondary  caufes ;  caufes 
created  by  injuftice  or  inattention,  and 
to  be  removed  by  equity  and  good  po- 
licy. 

By  punifhing  flight  offences  with  ex- 
traordinary rigour,  we  inure  men  to 
bafenefs,  we  plunge  them  at  once  into 
the  fink  of  infamy  and  defpair;  from 
whence  they  feldom  fail  to  rife  Capital 
Criminals,  often  to  the  deftru6lion  of 
their  fellow-creatures,  and  always  to 
their  own  inevitable  perdition. 

We  fliould  not  have  fuch  reafon  to 
complain  of  the  vulgar,  if  w^e  were  more 
attentive  to  form  proper  regulations  for 
their  fupport  and  improvement  in  fo- 
ciety.  If  we  fuffer  them  to  be  ill  edu- 
cated, and  ill  provided  for,  and  then 
punifh  them  for  thofe  very   crimes  to 

Vol..  I.  Y  which 
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which  their  bad  education  and  miferable 
condition  expofed  them  ;  what  is  to  be 
concluded  from  fuch  a  practice,  but  that 
we  firft  make  delinquents,  and  thea 
punifh  them  ? 

When  we  confider  that  the  multitude 
whom  we  ftigmatize  as  vulgar,  form  the 
far  greateft  part  of  fociety,  our  inatten- 
tion with  regard  to  their  morals  and 
manners,  is  the  more  aftonifhing  and 
Mnpardonable* 

As    it    muft  fhock   the  delicacy  and 

fenfibility  of  a  truly  noble  mind,  to  be 

of  the  fame  fpecies  with  bafe  and  worth- 

kfs  creatures,  one  would  imagine,  that 

the  pride  of  the  great  would  make  them 

induPirious  to  humanize  the  vulgar,  if 

the  principles   of  policy  and  humanity 

did  not  diredl   them   to  that    defirable 

end. 

When 
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When  we  confider  that  the  vices  they 
are  guilty  of,  are  often  owing  to  their 
mean  and  neccfhtous  condition  of  life, 
more  than  to  the  haoitude  of  evil,  we 
ought  to  apply  our  attention  to  prevent 
the  efFecSls,  by  removing  the  caufes  of 
their  depravity. 


SECT.    IL 

How  Manners  are  to  be  formed  by 

Laws, 

A  S  Laws  fhould  be  accommodated  to 
prevailing  Manners,  fo  public  Man- 
ners are,  in  fome  degree,  to  be  formed 
and  regulated  by  political  inflitutions. 
Such  is  the  power  of  the  Laws  in  this 
refpedt,  that  they  are  capable  of  giving 
an  unnatural  bias  even  to  our  mofl  vio- 
lent paflions,  and  of  making  the  moft 
y  2  dif^ 
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difagreeable    and    reproachful    clrciim- 
ftances  objedls  of  honour  and  ambition. 

Thus,  among  the  Spartans,  it  was  a 
grievous  punifhment  to  be  deprived  of 
the  liberty  of  lending  their  wives. 
When  we  refled  on  this  prohibition 
with  the  feelings  of  a  modern  EuropeaUy 
it  fhocks  all  our  notions  of  connubial 
love  and  honour.  We  cannot  conceive 
how  it  could  be  neceflary  to  reflrain  men 
from  doing  an  act  which  we  deem  fo 
highly  injurious  to  reputation,  and  de- 
ftrudive  of  peace.  Much  Icfs  can  we 
imagine,  that  the  legiflature  fliould  in- 
tend the  reftricftion  by  way  of  punifh- 
ment, when  it  would  be  worfe  than 
death  to  us,  were  we  obliged  to  do  what 
the  Spartan  Law  prohibits. 

Jealoufy  muft  furely  be  a  flranger  to 
their  bofoms,  who  could  be  mortified  by 

fuch 
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fuch  a  prohibition.  How  flightly  muft 
they  eftcem  conjugal  fidelity,  who  took 
pride  in  permitting  the  abufes  of  the 
marriage-bed,  which  by  our  Laws,  both 
divine  and  human,  is  held  facred  and  in- 
violable ? 

Such  was  the  influence  of  the  Spartan 
Laws,  that  they,  in  a  great  meafure, 
rooted  out  the  moft  -violent  pafTion  of 
which  human  nature  is  fufceptible.  They 
occafioned  a  total  perverfion  of  the  prin- 
ciples of  pride  and  affection,  by  making 
it  a  circumflance  of  pleafure  and  ambi- 
tion, to  enjoy  endearments  in  common, 
which,  to  poflefs  intirely,  is  our  greateft 
pride  and  delight. 

As  political  inftitutions  are  found  to 
have  fuch  extraordinary   efficacy,   there 
can  be  no  doubt,  but  that  public  Man- 
ners are  to  be,  in  a  great  degree,  fafhion- 
y  3  ed 
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ed  and  regulated  by  leglflative  policy. 
Every  thing  is,  in  fa<ft,  a  punifhmcnt, 
which  the  leglilature  conftltutes  as  fuch; 
and  it  is  not  the  lenity  of  the  Laws,  but 
the  impunity  of  crimes,  which  multi- 
plies offenders. 

It  is  well  obferved  in  the  Principles  of 
Penal  LaiVy  that,  in  a  moderate  and  'vir- 
tuous government  J  the  idea  of  Jhame  fol- 
lows the  finger  of  the  laiv^  and  that 
ivhatever  fpecies  of  punifljment  is  pointed 
out  as  infamous  'will  have  the  effect  of 
infamy. 

The  dread  of  fhame  may,  in  a  great 
degree,  be  made  to  fupply  the  terror  of 
death,  or  of  corporal  pain.  To  many, 
the  apprehenfions  of  fhame  are  more 
terrible  than  the  approach  of  death ;  and 
feveral  have  parted  with  life  to  avoid 
difgrace. 

It 
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It  mufl  be  confeffed,  however,  that 
there  are  fome  minds  fo  extremely  cal- 
lous, as  to  be  but  little  affedied  by  in- 
famy. Such  unfeeling  delinquents  are 
to  be  reftrained  from  evil  by  punifli- 
ments  which  more  immediately  flrike 
their  fenfes» 

As  it  is  impoflibk,  however,  to  adapt 
Laws  to  the  various  difpofitions  of  of- 
fenders, and  as  many  are  dead  to  fhame, 
therefore,  befides  the  ftigma  of  infamy, 
delinquents  fliould  be  farther  punifhed 
according  to  the  different  degrees  of  their 
crimes,  by  confinement  and  labour, 
which  being  the  ftrongefl:  and  moft  uni- 
verfal  objeds  of  terror,  are,  confequently, 
the  moft  effectual  modes  of  punifhment. 


T4  CHAP. 
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CHAP.      X. 

Of  LaivSy  as  relative  to  Religion. 

RELIGION  being  the  firft  and 
moft  important  obje£l  of  our  con- 
cern, and  the  moft  powerful  and  bind- 
ing obligation  which  enforces  the  duties 
of  fociety,  we  ought  to  take  uncommon 
care  that  our  political  inftitutions  do  not 
thwart  or  contradict  the  principles  it 
inculcates. 

As  the  Chriftian  Syftem  is  the  moil: 
pure  and  perfect  pattern  whereby  we 
can  frame  our  devotion  towards  the  Su- 
preme Being,  it  is  the  moft  excellent 
and  amiable  model  whereby  to  regulate 
our  condud  towards  men. 


3  The 
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The  principles  of  Chrlftianity  bfeathe 
nothing  but  the  moft  extenfive  benevo- 
lence, the  moft  difinterefted  charity,  and 
the  moft  diffufive  moderation.  The 
Chriftian  Religion  abounds  with  precepts 
of  forgivenefs,  brotherly  love,  and  uni- 
verfal  kindnefs  towards  our  fellow- 
creatures  ;  and,  to  ufe  the  words  of  Mr. 
Fope^  our  Religion 

Grafps  the  whole  worlds  ofreafon,  life,  andfcnfe. 
In  one  clofe  fyjiem  of  benevolence. 

We  are  taught  by  our  Religion  a  pre- 
cept not  to  be  found  in  ancient  philofo- 
phy,  to  love  our  enemies.  Our  Liturgy 
frequently  inculcates  the  duty  of  uni- 
verfal  benevolence.  The  fecond  prayer 
of  the  daily  fervice  begins  with  this  ad- 
drefs  to  our  Creator,  "  Almighty  God, 
who  defireft  not  the  death  of  a  fmner, 
but  rather  that  he  may  turn  from  his 
wickednefs,  and  live." 

What 
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What  a  different  fpirit  breathes  in  our 
fyftem  of  Criminal  Laws  ?  In  their  fan- 
guinary  complexion,  we  can  trace  but 
few  marks  of  lenity.  As  in  the  higheft 
and  lowefi:  offences,  the  Law  makes  no 
diftindion  of  offenders  ;  as  in  thofe  ex- 
tremes, none,  by  legal  conflrudion,  can 
be  acceffories,  but  all  arc  principals  ;  fo 
the  fame  undiftinguifliing  rule  feems  to 
be  too  prevalent  in  the  punifhments  ad- 
judged to  intermediate  crimes. 

The  mofl  trivial  delinquencies  are 
ranked  in  an  equal  degree  of  guilt  with 
the  moft  enormous  crimes.  The  pilfer- 
ing pickpocket,  and  the  bloody  murder- 
er, however  diflant  in  point  of  crimi- 
nality, are  condemned  and  executed  by 
one  common  fentence. 

Inflead  of  defiring  to  fave  the  life  of 
a  fmner,   that  he   may  turn  from  his 

wicked- 
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wickednefs ;  our  Laws  cut  him  ofF  in  the 
bloflbm  of  his  fins,  and  not  only  prevent 
the  fruit  of  repentance,  but  render  repa^- 
ration  impolfible. 

The  facred  Law,  however,  teaches  us 
milder  inftitutions,  and  inftruds  us  to 
proportion  punifhments  to  the  different 
degrees  of  offence. 

CHAP.     XL 

Of  Laws  with    reference  to   the 
Number  of  Inhabitants. 

THAT  the  ftrength  of  every  com- 
monwealth chiefly  confifts  in  the 
number  of  its  inhabitants,  is  a  truth 
univerfally  affented  to ;  and  that  the 
number  of  people  in  this  illand,  far  from 
attaining  the  increafe  which  might  have 

been 
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been  expeded,  has  of  late  years,  been 
rather  thinned  and  diminifhed,  is  evi- 
dent from  the  computations  of  very  able 
calculators. 

In  fuch  cafe  therefore,  our  fanguinary 
Laws  aggravate  a  political  evil,  which 
we  ought  rather  to  redrefs  by  every  mild 
inftitution,  and  every  fpecies  of  encou- 
ragement which  we  can  devife. 

It  ought'  to  be  the  principal  care  of 
the  magiftrate  to  provide  for  the  increafe 
of  population,  and  to  employ  the  fub- 
jedts  to  the  beft  advantage,  rather  than 
to  leflen  their  number  by  the  hands  of 
the  executioner. 

Does  it  repair  the  lofs  of  the  fufferer, 
docs  it  reform  the  vicious,  to  execute 
criminals  for  petty  and  venial  offences  ? 
By  fuch  policy,  the  individual  wronged 

is 
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is  not  only  left  without  any  recompence 
for  the  injury  fuftained,  but  the  injury 
done  him  is  often  farther  aggravated  by 
the  expence  of  a  profecution ;  and  fo- 
ciety  is  prejudiced  by  the  lofs  of  a  mem- 
ber, without  reaping  any.  benefit  from 
the  example  of  his  fate. 

The  ftrength  of  fociety,  which  con- 
fifts  in  a  numerous  people,  is  impaired 
by  capital  punifhments,  and  the  moral 
principles  of  the  community,  which  are 
the  only  foundation  of  lafling  peace  and 
profperity,  are  not  ftrengiaened  by  their 
feverity. 


CHAP. 
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CHAP.     XII. 

Of  the  Difproportion  of  Criminal 
Laws* 

NOT  only  the  feverlty  of  our  Cri-i 
minal  Laws,  but  their  difpropor- 
tion  is  the  fource  of  abundant  mifchief  5 
and  this  difproportion  may  be  viewed  in 
two  lights : 

1,  As  it  is  eftablifhed  between  public 
and  private  crimes. 

2.  As  it  is  ordained  between  one  pri- 
vate crime  and  another. 


SECT, 
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S  E  C  T.    L 

Of  the  Difproportion  between  public 
and  private  Crimes. 

"^TOTHING  fooner  contributes  to 
deprave  the  morals  of  the  people, 
than  the  little  regard  which  the  laws 
themfelves  pay  to  morality,  by  infliding 
more  fevere  punifhments  on  ofFenders> 
who  commit  what  are  deemed  Political 
Crimes,  than  on  thofe  who  fm  againft 
religion  and  moral  virtue. 

It  is  faid  by  a  very  eminent  writer  *  on 
this  fubjedl,  that,  "  in  regulating  the  pu- 
nilhment  of  Crimes,  two  circumftances 
ought  to  weigh,  viz.  the  immorality  of 
the  adtion,  and  its  bad  tendency  ;"  of 
which  the  latter  appears  to  be  the  capital 

*  Hiftorical  Law  Trads, 
2  cir- 
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circumllance,  for  this  evident  reafon, 
that  the  peace  of  fociety  is  an  object  of 
much  greater  importance,  than  the  peace, 
or  even  life  of  many  individuals. 

Is  it  of  greater  importance  too  than 
the  morals  of  many  individuals  ?  Or, 
more  properly  fpeaking,  can  the  peace 
of  fociety  fubfift  without  morality  in  the 
individuals  of  which  it  is  compofed  ? 
Can  we  conceive  any  heinous  Crime, 
which  has  not,  ultimately  at  leaft,  a  bad 
effedt  on  fociety  ? 

Does  not  the  Difproportion  therefore 
between  the  Crime  and  the  Punifhment, 
and  the  dodtrine  that  the  bad  tendency 
of  an  adion  is  more  to  be  regarded  than 
the  immorality  of  it,  greatly  contribute 
to  weaken  and  deftroy  all  virtuous  prin- 
ciples ?  Does  it  not  give  occafion  to  ar- 
gue, that  virtue  and  vice  are  mere  poli- 
tical 
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tical  diftindlions  without  any  permaiieat 
and  eflential  qualities  ?  That  they  arc 
the  creatures  of  Art  and  not  of  Nature  ? 


Can  we  believe  that  it  is  lefs  criminal 
to  rebel  againft  Heaven  than  againfl  the 
ftate  ?  Is  blafphemy  then  a  flight  of- 
fence ?  Is  it  not  in  fa£t  dangerous  to  the 
peace  of  fociety  ?  Will  not  the  wretch, 
who  is  a  rebel  to  his  God,  be  a  traitor 
to  his  King  and  Country  ?  Is  it  not 
ihocking  to  reafon,  and  defl;ru£tive  of 
virtue,  to  contend  that  the  ill  confe- 
quence  of  an  a£l  is  more  to  be  confidered 
than  its  immorality  ? 

To  difregard  a  crime,  however  hei- 
nous, becaufe  it  may  be  fuppofed  not  to 
have  a  bad  effed:  in  fociety,  and  to  pu- 
nifh  flight  off'ences  feverely,  becaufe  they 
tend  more  immediately  to  difturb  the 
peace  of  fociety,  is  to  commit  a  degree  of 

Vol.  I.  .  Z  injuftice. 
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injufticc.  It  is  to  do  evil  that  good  may 
come  of  it ;  it  is  facrificing  moral  equity 
to  political  expedience. 

But  in  fadl  the  neceflity  of  ever  mak- 
ing fuch  a  facrifice,  is  imaginary.  There 
is  no  real  occafion  for  fuch  unnatural 
expedients,  and  the  fuppofed  neceffity  is 
of  our  own  creating.  Like  unfkilful 
artifts,  we  begin  our  work  at  the  wrong 
end.  The  diftindion  we  make  between 
public  and  private  Crimes,  is,  in  truth, 
fubverfive  of  the  very  foundation  it 
would  eftabliih. 

If  we  would  efFedually  provide  for 
the  lafting  peace  of  fociety,  w^e  Ihould, 
firft  and  principally,  regard  private  of- 
fences, which  are  the  fources  of  public 
Crimes.  Moral  men  will  make  loyal  ci- 
tizens. Scarce  any  have  ever  commit- 
ted Crimes  againft  the  flate,  who  were 

not 
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not  firH:  rendered  defperate  by  a  feries  of 
vice  and  immorality.  They  have  long 
remained  unpuniflied  as  private  offend^ 
ers,  who  become  confpicuous  as  ftate  de- 
linquents. 

Nemo,  fays  ywoenal,  repente  fu'it  tur- 
pi/Jimus.  Slight  violations  of  moral  du- 
ties lead  to  the  commiffion  of  capital 
offences :  and  delinquents  are  encouraged 
in  their  firft  advances  to  guilt  by  the 
very  conftrudion  of  the  laws  themfelves, 
which,  in  many  moft  effential  points, 
deem  lightly  of,  or  totally  difregard  mo- 
ral violations. 

The  only  means  to  fecure  the  peace  of 
fociety  is,  to  enforce  the  obfervance  of 
religious  and  moral  principles.  All  im- 
moral adls  have  ultimately  the  fame 
tendency,  though  fome  are  not  fo  im. me- 
diate in  their  effect  as  others. 

Z  2  The 
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The  people  are  to  the  legiflature  what 
a  child  is  to  a  parent.  A  parent's  firft 
care  is,  or  ought  to  be,  to  form  the  mo- 
rals of  a  child,  and  rather  make  him 
dread  to  offend  than  ftand  in  terror  of 
punifhment. 

In  like  manner,  leglflators  fhould 
frame  laws  with  a  view  to  improve  the 
morals  of  the  people,  and  rather  make 
them  afraid  of  the  offence  than  of  the 
penalty. 

If,  as  the  noble  and  elegant  writer  of 
the  Dialogues  of  the  Dead  has  obferved, 
that  kingdo7n  is  happ'iefi  ivhere  there  is 
mqft  virtue,  it  follows  of  courfe,  that 
thofe  laws  are  beft  which  are  mofl  cal- 
culated to  promote  morality. 

But  when  we  are  told,  that  the  immo- 
rality of  an  adion  is  not  the  capital  cir- 

cumftance, 
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cumftance,  we  lofe  all  idea  of  moral  right 
and  wrong ;  and  the  caufe  of  virtue  fuf- 
fers  by  fuch  political  diftindions. 

The  law«  fliould  rather  be  calculated 
to  prove,  what  is  true  in  fad,  that  thofe 
adions,  which' are  moft  prejudicial  to  fo- 
ciety,  are  in  themfelves  moft  immoral : 
for  moral  virtue  is  nothing  elfe  than  a 
condud  intentionally  directed  towards 
public  good. 

To  diftinguifh  what  are  called  Public 
Crimes,  by  a  peculiar  feverity  of  punifh- 
ment,  is  only  to  provide  againft  prefent 
and  temporary  mifchiefs ;  it  is  to  punifh 
cft'eds  that  might  have  been  prevented 
by  obviating  their  caufes. 

This,  in  part,  is  the  reafon  why  civil 

wars  and  fudden  revolutions  have  been 

fo  frequent  among  us.     The  laws  are 

Z  3  armed 
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armed  againft  the  Pozuers  of  rebellion, 
but  are  not  calculated  to  oppofe  the 
Principle, 

The  number  of  thofe  who  engage  in 
inteftine  commotions  from  motives  of 
confcience,  is  too  inconfiderable  for  com- 
putation. Few  civil  wars  have  been 
waged  from  confiderations  of  public  vir- 
tue, or  for  the  fecurity  of  public  liberty. 
They  are  generally  carried  on  by  aban- 
doned defperadoes,  who  feck  to  better 
their  fortunes  in  the  general  havock  and 
devaflation  of  their  country. 

Rebellion,  therefore,  is  no  fooner  quell- 
ed, but  it  begins  to  make  head  afrefh. 
The  difcontented  remain  quiet,  till  they 
acquire  a  recruit  of  ftrength  to  renew 
civil  difcord.  Its  fpeedy  revival  is  not 
to  be  wondered  at ;  for  while  the  fame 
principles  continue,   while   the  bulk  of 

the 
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the  people  are  vicious  and  immoral,  it 
will  be  an  eafy  matter  for  a  traiterous 
and  daring  leader,  to  engage  their  affilt- 
ance  in  treafonable  undertakings.  Thof? 
men  are  eafily  feduced  from  their  loy- 
alty, who  are  apoftates  from  Virtue. 

To  fecure  men  from  being  traitors  to 
their  king  and  country,  we  muft  endea- 
vour to  improve  and  confirm  them  ia 
thofe  principles  of  Right  and  Wrong, 
which  natural  Reafon  fuggefts,  ijlftead 
of  perplexing,  or  totally  deftroying  thoie 
principles,  by  the  help  of  political  re- 
finements. 

The  fubtle  difl:in£lions  which  Cafulfts 
make  between  political  and  moral  delin- 
quencies, are  ofi^enfive  to  common  fenfe. 
When  we  are  taught,  that  it  is  a  greater 
crime  to  coin  a  farthing  than  to  kill  our 
father  or  our  mother^  Nature  revolts 
againft  the  propofition. 

3  It 
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It  is  in  vain  to  tell  us,  that  the  for- 
mer has  a  more  immediate  tendency  to 
the  general  detriment  of  fociety.  This 
may  puzzle  our  imderftanding,  but  will 
not  quiet  our  fcruples.  Our  feelings 
inftruO:  us  that  the  former  is  not  a  crime 
of  fo  black  a  die  as  the  latter,  and  confe- 
quently  ought  not  to  be  fo  feverely  pu- 
nifhed. 

It  is  the  triumph  of  Liberty,  fays 
Montefquie?iy  and,  I  will  add,  of  Rcafon 
too,  when  Criminal  Laws  proportion 
punifhments  to  the  particular  nature  of 
each  offence. 

But,  admitting  the  dlftindion  between 
public  and  private  crimes  in  its  utmoft 
extent,  yet  it  will  not  fupport  the  con- 
-clufion  which  is  deduced  from  it ;  tor  if 
.public  offences  are  to  be  more  regarded, 
as  tending  more  to  the  difturbance  of 
^  fociety, 
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foclety,  yet  condemning  the  offenders  to 
punifhments  capitally  fevere,  is  by  no 
means  the  moft  reafonable  way  of  in^ 
furing  the  peace  and  fafety  of  the  com- 
munity ;  fuch  feverity  rather  contributes 
to  advance  than  to  reftrain  their  pro- 
grefsi 

S  E  C  T.    IL 

Of  the  Difproportion  of  Criminal 
Laws  in  Offences  equally  of  a 
private  Nature, 

AS  there  does  not  feem  to  be  a  fuffi- 
cient  ground  for  an  inequality  of 
punifhment,  founded  on  the  diftindion 
between  public  and  private  Offences  ;  fo 
there  appears  to  be  a  ftill  lefs  foundation 
for  the  difproportion  of  Offences  equally 
of  a  private  nature. 

Of 
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Of  our  Laws,  relative  to  private  Of- 
fences, it  is  to  be  oblerved,  that  in  feve- 
ral  inftances,  the  punilhrnents  rhcy  in- 
fliift  are  wholly  governed  by  the  ftn£t 
meafure  of  property,  as  if  that  was  a 
confideration  more  important  'han  the 
concern  for  honour,  reputation,  or  even 
perfonal  fecurity. 

For  a  perfonal  afiault,  be  it  ever  fo 
violent,  provided  the  alTailant  does  not 
kill  or  maim  the  party  aflaulted,  the  of- 
fender is  feldom  punifhed  with  any  other 
fentence  than  the  payment  of  a  fine. 
But  if  a  delinquent  fteals  from  his  neigh- 
bour fecretly,  more  than  the  value  of 
twelve  pence,  the  Law  dooms  him  to 
death;  and  his  punifhment  is  no  greater, 
if  he  flaughters  a  whole  family,  with  the 
moft  cruel  circumflances  of  murder. 

In  thefe  cafes  the  difproportion  is  ma- 

jjjfcfl;. In  other  inflances  the  difpa- 

rity 
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rlty  is  not  fo  glaring ;  it  is  neverthelefs 
very  obfervable,  particularly  in  the  cafe 
of  adultery,  on  the  fubjed:  of  which  I 
have  fpoke  in  the  feventh  Chapter  of  the 
fourth  Book  of  this  Eflay. 

Having  taken  this  general  view  of 
the  Criminal  Laws  of  England  in  their 
various  relations,  in  order  more  fully  to 
illuftrate  what  has  been  faid,  it  will  be 
proper  to  enter  into  a  more  minute  exa- 
mination. For  this  purpofe  I  fhall  pro- 
ceed to  confider  fome  different  fpecies  of 
Offence  made  criminal  by  our  Law,  and 
to  compare  the  punifhments  allotted  to 
each,  with  thofe  of  other  countries. 

END  OF  THE   FIRST  VOLUME, 
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